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SIMPLIFYING THE HOME BUYING PROCESS:
HUD’S PROPOSAL TO REFORM RESPA

Tuesday, February 25, 2003

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HOUSING AND
COMMUNITY OPPORTUNITY,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to call, at 2:07 p.m., in Room
2128, Rayburn House Office Building, Hon. Bob Ney [chairman of
the subcommittee] presiding.

Present: Representatives Ney, Green, Bereuter, Baker, Shays,
Hart, Tiberi, Harris, Waters, Lee, Watt, Miller of North Carolina,
and Davis. Also present was Mr. Manzullo.

Chairman NEY. [Presiding.] Good afternoon. The subcommittee
on Housing Community Opportunity will come to order. And with-
out objection, all members opening statements will be made part
of the record. Hearing no objection they are part of the record. I
would remind subcommittee chairs and ranking minority members
are recognized for five minutes each. All other members are recog-
nized for three minutes each. And we will alternate, of course, be-
tween the majority and minority. I would also want to note due to
the length of the time we are going to have to spend and the
amount of witnesses, we will try to keep fairly strict on the opening
statements to the time so that we can have the opportunity to hear
from the witnesses.

This is the first housing subcommittee hearing since I was se-
lected as Chairman. It is my hope that the hearings we conduct in
the 108th Congress will be informative and of an invaluable assist-
ance to the members as we contemplate legislation that provides
housing opportunities for all Americans. I intend for all the hear-
ings to be fair and balanced, and I pledge to work with Ms. Waters,
the ranking member, and all the members to see that this is a very
productive subcommittee. And I would note, Ms. Waters and I had
a conversation just this past week on communicating with each
other throughout this process.

Today’s hearing is about the Department of Housing Urban De-
velopment’s July 28, 2002 proposed rule that attempts to reform
the Real Estate Settlement Procedures Act, as we all know as
RESPA, which will be the first major reform attempt since 1974.
On October 5, 2002, the Financial Services Committee heard testi-
mony from Secretary Martinez. Chairman Oxley and the members
have expressed a desire to hear other perspectives on this proposal
before it became final. This hearing is a continuation of that proc-
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ess in reviewing the proposed rule by hearing from the many dif-
ferent groups that will be affected by this proposed regulation.

The Committee has invited a broad cross-section of the real es-
tate and mortgage finance industry as well as consumer advocates
in an attempt to fully understand this impact of RESPA reform. I
think that everyone here shares the intent of HUD in crafting this
regulation which is making real estate settlements easier and more
transparent for consumers.

Buying a home has become simply too complex and needs to be
simplified so there is more transparency in the pricing of settle-
ment services. While we all may agree on that goal, of course, there
are a lot of differences on how we are going to achieve that goal.
Our witnesses today are here to offer their views on whether or not
the proposed rule will achieve that transparency and simplify the
home buying process, and if not, what can be done to improve the
proposal.

I do look forward to hearing from our witnesses. And I want to
take a moment to recognize that because of the size and complexity
of the real estate settlement industry, we are unable to accommo-
date, of course, every group that wanted to come to testify today.
We also have some material for the record that we will submit. I
know that such groups as the Independent Community Bankers of
America and the Appraisal Institute have statements that reflect
important segments of the real estate settlement process, and with
objection, their statements, as well as those of the Consumers
Bankers Association, American Bankers Association, and the Na-
tional Association of Realtors, will be entered in the record. Hear-
ing no objection, they are entered into the record. Also, without ob-
jection, the members will be allowed to submit again their written
statements for the record.

At this time I would yield to Mr. Watt.

Mr. WATT. Thank you, Mr. Chairman. I will be very brief. If our
ranking member was here and—or if we had other members who
had not been here previously to discuss this issue, I probably would
just pass, but—actually I will defer to my ranking member since
she just walked in. And then I can pass.

You want me to continue or you

I think I agree with the Chairman that we all think that some
procedures that make the buyers more aware of what is happening,
and speed up the process, and less complex are desirable, but that
the devil is always in the details. And how you get there from here
is a very complex issue that, I guess I have probably been dealing
with longer than most people on this committee because I practiced
law for 22 years doing real estate work before I came to Congress.
So that is 22 years plus the 10 years that we have been talking
about this on the committee. Thirty-two years I have been working
on this issue, and some things that appear to be logical are not nec-
essarily the most logical way to proceed. And some ways that ap-
pear to be illogical may be the only way that you can achieve the
necessary objectives.

So I will be anxious to listen to all of the people who have input
to make on this issue. I think our objectives are all the same, to
simplify and make the process more transparent and more visible.
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How we get there from here can be a very difficult issue, and I will
be looking forward to your suggestions about how you do that.

I did submit a letter to HUD on this issue on the proposed regs
and they did not much care for what I had to say, but maybe you
all can have some influence, and maybe we can have some influ-
ence in this process. So I look forward to it and I will yield back
the balance of my time.

Chairman NEY. I thank the gentleman for his statement. And
the chair will yield to the ranking member.

Ms. Waters?

Ms. WATERS. Thank you very much, Mr. Chairman. I would first
like to thank you for making this such a top priority for the work
of the subcommittee. We could not have a more timely or important
attempt at reforming and simplifying the home buying process.

I would like to commend HUD for the work that they have done.
I know the length of time that HUD has been involved in trying
to deal with this reform, and it is not easy. We had a lot of vested
interest here from the mortgage brokers to the lenders themselves,
and everybody who does loan origination, the real estate interest,
insurance interest. And I have noted in the information that I have
been given that everybody has got something to say about what is
good and what is bad about the proposed reform. And so we are
all going to have to work together to see if we can do the best pos-
sible job for the citizens of this country.

I need not say to anyone in this room that home ownership is
perhaps one of the most important efforts that any citizen can be
involved with. This business of home ownership has been referred
to as like motherhood and apple pie. We are all told that we should
aspire to own a home and we all do want to own a home and
should be able to own a home.

And so most people do not pay cash for their home, they have
to get involved in a very complicated and sometimes scary system
and procedures in order to do that. And we have got to help our
citizens be able to have access not only to mortgages, but to be able
to feel comfortable that they can sit down with loan originators and
others and not be frightened or have the procedure so complicated
that they do not understand what is going on.

In all that we do, I think someone mentioned it in their proposed
statement here, we must not do anything that will exacerbate the
problems that we are trying to straighten out in this committee.
Whether it is on the Republican side of the aisle or the Democratic
side of the aisle, we are all focused on doing something about pred-
atory lending. And we do not intend to allow anything to happen
in this reform process that will make that job more difficult or
more complicated.

So I am delighted that you are all here today. I look forward to
hearing your testimony. And I am hopeful that we can have a bi-
partisan effort that will move forth from this committee at the ap-
propriate time, based on all of the information that we have gath-
ered and all that we have come to understand about the process
so that in the final analysis, we will be able to serve our constitu-
ents and protect our consumers.

So I would like for everybody to make some money, but not at
the expense, necessarily, of our consumers.
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So, with that, Mr. Chairman, I will turn this hearing back over
to you.

Chairman NEY. I thank the ranking member for her statement.

And the gentleman from Wisconsin, Mr. Green?

Mr. GREEN. I thank you, Mr. Chairman, I have no opening state-
ment. I look forward to the testimony.

Chairman NEY. The gentleman from Alabama, Mr. Davis?

Mr. Davis. Thank you, Mr. Chairman.

The up side, I guess, of these kinds of hearings is that junior
members, like myself, get to question relatively near the beginning.
The down side is having to follow Mel Watt and Maxine Waters.
So I hope you will take that into account.

I want to welcome all of you today. I have the advantage, I sup-
pose, of being a new member of this committee. I do not have a lot
of preconceptions about what took place before I got here.

What I can tell you is as I look at RESPA, first of all, I share
Ms. Waters’ comment that this is a serious problem and I think
that HUD ought to be complimented for trying to get its hands
around it.

I would also echo Mr. Watt’s comments and the Chairman’s com-
ment that all of us, I think, want to see consumers have as much
information as possible—no less than that. What none of us want
to see is a system that at the end of the day purports to offer a
certain level of predictability, but then to see that predictability un-
done by various definitional ambiguities.

At the same time, none of us want to see a world where the bur-
den is put on consumers—on people that were trying to buy a home
for the first time to unravel the process that is already frighten-
ingly complex.

I have a third concern, that I suspect Mr. Watt may have, too—
a lot of solo practitioners—a lot of small practice lawyers in this
country of ours depend on real estate closings and they depend on
the real estate closing business to earn a livelihood. I have a nat-
ural predisposition against a system that does not give people a
chance to select their own lawyer—that may be the old criminal de-
fense lawyer in me talking, to some extent. But what troubles me
about these reforms—and my questions may well be along these
lines—deal with the lack of flexibility with individual borrowers—
potential homeowners would have in a system which does not nec-
essarily allow them to select their own counsel.

I would agree, as a general proposition, that the interests of peo-
ple trying to buy a home and people trying to sell it is often an an-
tagonistic one. Certainly a lot of the people who are engaged in the
process believe it is an antagonistic one. So I favor a regime, if we
can find a way to serve our predictability interests—I favor a re-
gime that would give people more flexibility in selecting counsel of
their choice.

But I am eager to learn from you. I am eager to listen to you.
And I suspect since not that many of us are here, it will not take
that long to do either one of those.

I yield back the balance of my time, Mr. Chairman.

Chairman NEY. I want to thank the gentleman.

Next is the gentleman from Nebraska—Mr. Bereuter?
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Mr. BEREUTER. Thank you, Mr. Chairman—no opening state-
ment.

Chairman NEY. Thank you.

The gentleman from North Carolina, Mr. Miller?

Mr. BRAD MILLER. No opening statement—I am struck by how
diverse the perspectives are with the witnesses and I look forward
to hearing the testimony.

Chairman NEY. The gentlelady from Florida?

Ms. HARRIS. No opening statement, Mr. Chairman. Thank you.

Chairman NEY. What an easy committee.

The gentleman from Connecticut?

Mr. SHAYS. Mr. Chairman, just to thank you for holding these
hearings and thank our witnesses—no statement.

Chairman NEY. And the gentleman from Pennsylvania?

Oh, the gentleman from Illinois, Mr. Manzullo?

Mr. MAaNzULLO. Thank you, Mr. Chairman, for the opportunity to
provide a statement at today’s hearing. I am a member of the Fi-
nancial Services Committee, but not of this subcommittee.

Without a doubt, the residential real estate market is a bright
spot in our otherwise uneven economy. HUD’s proposal to revise
the regulations governing the residential real estate settlement
process is ambitious, it is complex and it is rushed.

While I support simplifying the process so that more first-time
home buyers could enter the market, I believe that HUD’s rush to
finalize its proposal jeopardizes our real estate market in the short
term. In addition, if adopted, it will make fundamental and per-
haps irreversible changes to the process that may undermine the
long-term goals of providing affordable housing and consumer bene-
fits within a residential real estate market.

I believe that HUD has not—N-O-T—HUD has not fully ana-
lyzed and carefully deliberated all the critical issues from this pro-
posal. Specifically, HUD has not thoroughly considered the eco-
nomic effects of the proposal on small businesses, a very important
segment of our community—of our economy.

Pursuant to the Regulatory Flexibility Act and Executive Order
12866, HUD attempted to undertake an economic analysis of the
proposal and its effect on small businesses. While the 98-page docu-
ment summarizes and highlights many elements of the proposal,
HUD has failed to adequately determine the economic effect on seg-
ments of the small business community. HUD readily admits the
small business community may lose anywhere from $3.5 billion to
$6.3 billion annually. However, HUD does not break down the costs
to each segment of the industry. HUD does not even include all the
industries impacted.

There is no detailed economic analysis for the community banks,
small real estate agents, small title agencies—just to name a few,
along with the other small businesses.

As chairman of the Small Business Committee, I am going to be
holding a hearing on HUD’s regulatory flexibility analysis to deter-
mine why this organization cannot simply follow the law.

Ms. Velazquez, who is my ranking member on the Small Busi-
ness Committee, is opposed to this proposal. The Small Business
Administration, through Tom Sullivan, chief counsel for advocacy,
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is opposed to this proposal because HUD has not, Mr. Chairman,
followed the law.

In fact, if you take a look at their proposal, they attempt to do
in 88 pages a $6 billion economic analysis. And HUD should hang
its head in shame over having all the resources and not being able
to simply determine the groups that are involved.

As a practitioner of law for 22 years—the same as Mr. Watt—
and someone who has been through over a thousand real estate
transactions, this is not a new area to me. But I can assure you
of this—if this goes through, Mr. Chairman, you could find this en-
tire industry will be tied up by five or six major lenders across the
country, creating one of the largest monopolies and smoking all the
small businesses in the country.

I would call your attention to page 63 of the report that says,
“Summary of Small Businesses Impacted and Alternatives Consid-
ered”—all they had to say is that because you have third party pro-
viders out there they could participate and be a part of these large
conglomerates. I mean, it is such a naivete that they will get
smoked simply because they are not big.

Chairman NEY. I want to thank the gentleman. The time of the
gentleman has expired.

An opening statement, if Mr. Baker wishes, from Louisiana?

Mr. BAKER. Thank you, Mr. Chairman. I have no statement at
this time.

Chairman NEY. I want to thank the gentleman.

We will move on to introduction, quickly, of the witnesses and
then we will move on to the panel.

I want to thank all of the witnesses for being here today.

First is John Courson. Mr. Courson currently serves as Chair-
man of the Mortgage Bankers Association of America. The Mort-
gage Bankers have a membership of approximately 2,600 compa-
nies, including all elements of real estate finance, mortgage compa-
nies, mortgage brokers, commercial banks, thrifts, life insurance
companies, as well as others in the mortgage lending field.

Mr. Courson also serves as the CEO of Central Pacific Mortgage
Company, which is headquartered in Folsom, California.

Margot Saunders—Ms. Saunders serves as the managing attor-
ney of the National Consumer Law Center, NCLC; provides sup-
port training and technical assistance for legal professionals in the
areas of consumer fraud, debt collection, finance law and home
ownership programs. Ms. Saunders duties include representing
low-income clients on financial credit issues and analysis of water
and energy issues as they affect low-income people.

She has recently completed terms on the Federal Reserve Board’s
Consumer Advisory Council and the American Waterworks Asso-
ciation Public Advisory Forum.

Stanley Friedlander—Mr. Friedlander is the President of the
American Land Title Association and the past President of the
Ohio Land Title Association. He is the Co-founder and President of
the Continental Title Agency Corporation, headquartered in Cleve-
land, Ohio.

It is a little warmer in D.C.—mot much—than Cleveland this
morning.



7

Anne Canfield—Anne Canfield is Executive Director of the Con-
sumer Mortgage Coalition, known as CMC, a trade association rep-
resenting national mortgage lenders, servers—servicers and service
providers. Ms. Canfield is also President of Canfield and Associ-
ates, Incorporated.

Neill Fendly—Mr. Fendly currently works with Camelot Mort-
gage, Incorporated, an Arizona-based mortgage company, and has
been involved with the National Association of Mortgage Brokers
as a member of the board of directors before serving as Vice Presi-
dent elect and President of NAMB.

He is currently the Government Affairs Chair for NAMB and was
a member of the federally mandated mortgage reform working
group.

D. Russell Taylor—Mr. Taylor is the first Vice Chairman of
America’s Community Bankers. He has been a member of ACB’s
board of directors since 1998. Members of ACB originate more than
25 percent of all mortgages in the United States and significantly
more than half of all mortgages originated by depository institu-
tions.

Mr. Taylor also serves as a member of the New Jersey League
Community and Savings Bankers and is a member of the Govern-
ment Affairs Counsel on Legislative and Regulatory Committee. He
is currently the President and CEO of Rahway Savings Institution
in Rahway, New Jersey.

And F. Gary Garczynski—Mr. Garczynski is the immediate past
President of the National Association of Home Builders. He is testi-
fying today for C. Kent Conine, NAHB’s current president, whose
flight to Washington from Dallas was canceled.

Mr. Garczynski is President of the National Capital Land and
Development Company in Woodbridge, Virginia. In the past 30
years, he has built over 4,000 homes in the greater Washington
metropolitan area. He has served on the executive committee of
NAHB since 1993 and on the Virginia Housing Study Commission
since 1995. He was also an appointee to Virginia’s Commission on
Population and Growth.

cIl want to thank all of the witnesses for your important testimony
today.

And without objection your written statements will be made part
of the record. You will each be recognized for a five-minute sum-
mary of your testimony.

And we will begin with Mr. Courson.

STATEMENT OF JOHN A. COURSON, CHAIRMAN, MORTGAGE
BANKERS ASSOCIATION OF AMERICA, WASHINGTON, DC

Mr. COURSON. Good afternoon. Thank you for inviting the Mort-
gage Bankers Association to participate in these hearings.

Mr. Chairman, I would like to just state up front that the Mort-
gage Bankers Association does stand behind Secretary Martinez’
bold and far-reaching proposal to reform the mortgage disclosure
system.

I have been in this business—many would say too long, but over
40 years. And throughout those 40 years, the one consistent thing
that I have seen is the growing amount of paperwork, numbers,
calculations and confusion that has built up and seems to build
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every year as we move through the genesis and development of the
mortgage lending process, a process that, through those numbers
and that myriad of paperwork has tended only to fool and mislead
borrowers and certainly add confusion to an already confusing
transaction.

So we, at the Mortgage Bankers Association, commend and ap-
plaud Secretary Martinez for really stepping up to the plate and
putting forth a proposal—a far-reaching proposal that would, in
fact, address the complexity and confusion in the mortgage lending
process.

Through the introduction and the concept of a guaranteed fee
package, the proposal has put forth a rule that would, in fact, sim-
plify—would, in fact, take some of the mystery, some of the detail
and some of the confusion out of this existing disclosure system.

As you know, the Guaranteed Package, obviously, is a package
that contains two components—a lump sum of the cost to close the
loan and an interest rate. We, at MBA, are very confident that
HUD'’s package has three very important objectives to it. The first,
it simplifies the process of mortgage—of the mortgage disclosure
systems. Secondly, it certainly provides consumer certainty. And it
will foster and does foster competition.

And, Mr. Chairman, just let me say, again, simplification, cer-
tainty and competition—let me just talk for a minute, if I may,
about simplification. I have talked about the complexity of the proc-
ess not only from the consumer standpoint, but those of us who are
practitioners who originate loans. Through the guarantee fee pack-
age arrangement, we are able to give the consumer a single price
and an interest rate that is more clear and clearly more simple
than trying to pour through a list of charges that are very con-
fusing and, frankly, the purposes of which are unknown to many
consumers.

Secondly, the certainty—the consumer now will have, with cer-
tainty, a price that he or she can shop effectively to determine that
they are getting the best deal for them.

And, of course, lastly, fostering competition because with this
process, we will be able—and they will be able to negotiate and go
to lenders—go to originators and shop for the best transaction and
create competition in a marketplace that, today, really is fore-
stalled by virtue of the fact of the complexity.

Obviously, we have submitted our comments to the department
for some areas where we think there can be improvement and
modifications. But let me say that we do believe that the Sec-
retary—and I applaud the Secretary for being on the right track.

Before I close, Mr. Chairman, though, I would like to say one
other thing. There has been a lot of conversation in past weeks and
months about the negative impact of this rule on small businesses
and the fact that small lenders will, in fact, be disadvantaged and
large lenders will replace them as effectively being able to compete.

MBA dissents from that view and we can speak, frankly, with
some certainty in that more than 50 percent of our members are
small, midsize lenders. We compete today. There are large lenders
out there that are better capitalized, have lower cost of funds, have
affiliated a business arrangement and have the wherewithal, clear-
ly, that many of us who are small and midsize lenders do not have,
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bilt yet I will tell you that we compete effectively in this market-
place.

Actually I look at it and say that this proposal gives us a better
opportunity to compete. We now can enter into co-ops, affiliations,
alliances that allow us to become part of groups that we assemble
services to provide to the consumer to more effectively compete in
the marketplace. So I would tell you—I would say to you that our
members are competing today against the same lenders that will
be there after this rule is passed. And we think, in fact, we can ef-
fectively compete.

So I thank you and I appreciate the opportunity to testify before
this committee.

[The prepared statement of John A. Courson can be found on
page 158 in the appendix.]

Chairman NEY. Well, I thank the gentleman for his testimony.

Ms. Saunders?

STATEMENT OF MARGOT SAUNDERS, MANAGING ATTORNEY,
NATIONAL CONSUMER LAW CENTER, WASHINGTON, DC

Ms. SAUNDERS. Thank you, Mr. Chairman. I appreciate the op-
portunity to be here today. I testify on behalf of the low-income cli-
ents of the National Consumer Law Center, as well as the Con-
sumer Federation of America, Consumers Union and U.S. PIRG.

We wish, also, to commend Secretary Martinez for the dramatic
approach to RESPA reform advocated in these proposed rules. The
stated goals of the rules and the orientation are wonderful to pro-
tect consumers. We credit the hard work and the creativity of the
HUD staff in the conception of the rule and we think that many
of the ideas in the rules are constructive.

There are several overarching concerns and a myriad of impor-
tant details that we believe must be worked through to ensure that
the rules do, in fact, protect consumers. And we have provided 47
pages of comprehensive comments to HUD to facilitate that.

However, we want to make absolutely clear that our most impor-
tant concern is that this rule not be allowed to facilitate predatory
lending. And we have that concern because the Guaranteed Mort-
gage Package, which is the subject of so much of the debate, will
have the effect of hiding the Truth in Lending Disclosures that are
required in most mortgages today. The impact of that cannot be
understated for agency and consumer enforcement of the single
most effective and important consumer protection law that we have
on the books affecting consumer mortgages.

As a result we—and, now, this is a broad coalition of consumer
and legal services programs across the country—have strongly ad-
vocated to the Secretary that if he moves forward with the Guaran-
teed Mortgage Package that he exclude from it all subprime loans.
They have proposed excluding all HOEPA loans. That is not a
broad enough category because the impact of the Guaranteed Mort-
gage Package would be to allow many loans which would otherwise
be counted as HOEPA loans to be included in the guarantee and
we would have no way of determining if, in fact, it was a HOEPA
loan. By HOEPA, I mean the Homeownership Equity Protection
Act, which is the federal law designed to protect against predatory
lending.
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There are three main aspects to the rule. One is the Guaranteed
Mortgage Package. The second is the change in the disclosures of
the yield-spread premiums charged by brokers. And the third is the
rule’s proposal on how to deal with Good Faith Estimate disclo-
sures.

The Guaranteed Mortgage Package, we think, has a lot of good
ideas and we support it, so long as it, in fact, is a guarantee of both
closing costs and points and interest rate. That is crucial. If you
allow someone to buy a package of services without also buying the
interest rate, it is like buying the wheels on a car without buying
the car. And those wheels are only going to go on certain cars. In
fact, you are tied into certain loans without knowing what the price
for the rest of the loan package will be.

The yield spread premium proposal that HUD has made is very
good. Essentially for the first time, HUD is actually requiring that
consumers be given the benefit of the fee that the lender is paying
to the broker. And since the fee the lender is paying to the broker
is reflected in the interest rate that the consumer pays, the con-
sumer should have control over how that fee is applied.

In the amount of time I have now, I cannot go into the complex-
ities here, but while we do support the proposal, we must point out
that to make this proposal effective, it must be included in those
parts of the regulations that deal with yield spreads, which are en-
forceable. It cannot just be included in those parts of the regulation
which deal with disclosures, which are not privately enforceable.

Thirdly, HUD has proposed that the information that consumers
received on the Good Faith Estimate when they first apply for a
loan actually be true information and that there be small toler-
ances between the amount of money that the lender says is going
to be charged and the amount of money that is actually charged
for closing costs when the consumer gets to closing. We support
these proposals and think they are very, very good.

And, in sum, I am happy to answer any questions. We have
worked extensively with HUD in the hopes that they will continue
with some parts of this rule and guard against facilitating preda-
tory lending in other parts.

Thank you.

[The prepared statement of Margot Saunders can be found on
page 400 in the appendix.]

Chairman NEY. Thank you for your testimony.

Mr. Friedlander?

STATEMENT OF STANLEY B. FRIEDLANDER, PRESIDENT,
AMERICAN LAND TITLE ASSOCIATION, WASHINGTON, DC

Mr. FRIEDLANDER. My name is Stanley Friedlander. I am the
President of Continental Title Agency located in Cleveland, Ohio.
I am appearing today as President of the American Land Title As-
sociation, which represents both title insurance companies and over
1,750 title insurance agents, most of which are small businesses
like mine.

ALTA, and I, personally, would like to thank you for holding
these hearings. We understand the concerns—that many have
prompted the HUD proposed regulations and believe that the Sec-
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retary and the Department deserve credit for the boldness of their
initiative.

However, the HUD proposed rules could have a very negative im-
pact on our residential real estate market. We believe the rules
proposed by HUD do not serve the interests of the consumers of
our products and services; would adversely affect competition in
our business; and will particularly hurt the small businesses that
are the cornerstone of our industry.

HUD is proposing to replace the current regime with two alter-
natives. The first is a revision of the current Good Faith Estimate
regime. The second regime HUD proposes would encourage mort-
gage lenders to offer what HUD refers to as a Guaranteed Mort-
gage Package, which would contain essentially all of the loan and
other real estate-related settlement charges at a single guaranteed
price, together with a loan at a guaranteed interest rate.

We have serious concerns about these proposals and I will high-
light an alternative we have recommended to HUD that would
achieve many of the agency’s objectives, while minimizing con-
sumer and industry problems. We urge the committee to ask HUD
to seriously consider this alternative.

The HUD-proposed regimes would pose particular problems for
consumers in purchase sale transactions, as opposed to refinance
transactions. In those transactions, the buyer and the seller have
separate interests from the lender in the nature and the quality of
the title services required. Under the HUD blind package proposal,
the consumer will not know the services that they are obtaining or
the individual costs. And, therefore, will not be able to compare
packages.

In addition, in a home purchase, the buyer and the seller may
already have agreed on the selection of the provider of the title or
closing services before the buyer has even begun to shop for a
mortgage.

As the price of the Guaranteed Mortgage Package might also in-
clude these services, the borrower could end up paying twice for the
same service. Further, in most areas of the country, as in Ohio, the
seller generally pays half the costs of closing or a significant por-
tion of the title insurance charges and government transfer and
deed recordation charges. The HUD proposals tilt heavily in favor
of the packaging alternative, because packagers are provided an ex-
emption from the Section 8 of RESPA.

As a mortgage loan at a guaranteed interest rate must be a part
of the Guaranteed Mortgage Package, therefore only lenders will
effectively be able to offer packages. This will have a particularly
adverse consequence for our small businesses.

HUD has structured its GMP proposal in a way that mortgage
lenders are in a position to realize greater profits on the Guaran-
teed Mortgage Package prices by negotiating lower prices from the
providers of the service packages and will, themselves, pick up a
packaging fee. Smaller abstractors and title agencies will not have
the resources to be able to offer the kinds of prices that the larger
company can provide and still be able to provide the quality of
services required. Accordingly, these smaller businesses will have
a difficulty competing for the consumers’ business and surviving.
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We believe the two-package approach will allow lenders and oth-
ers to package on a local level. It will take into account local costs,
local needs and allocations that allow customization. We suggest
that the HUD proposal be modified to adopt a Guaranteed Mort-
gage Package which would consist of a loan at a guaranteed inter-
est rate and then all lender-related services as one charge and, in
addition, a guaranteed settlement package. That could be offered
by any party—Dby title insurers, agents, real estate brokers, lenders,
escrow companies or attorneys. That would guarantee a single
price for the settlement charges and they would include title and
related charges, government recording and transfer charges and
charges required for closing purposes.

We believe this two-package approach would better achieve
HUD’s goals of ensuring price certainty in the settlement process
for the customers and injecting significant shopability—price com-
petition in both the lending and the settlement industries.

Please also note that irrespective of whether one believes that
HUD’s proposals are good or bad, or workable or unworkable, this
Committee and the Congress should be concerned about HUD’s im-
plementing such a change without clear legal authority.

I thank the committee for the opportunity to participate in this
process. And we encourage HUD to move slowly and carefully on
this proposal.

[The prepared statement of Stanley B. Friedlander can be found
on page 239 in the appendix.]

Chairman NEY. I thank the gentleman for his testimony.

Ms. Canfield?

STATEMENT OF ANNE C. CANFIELD, EXECUTIVE DIRECTOR,
CONSUMER MORTGAGE COALITION, WASHINGTON, DC

Ms. CANFIELD. Thank you, Mr. Chairman for the opportunity to
testify. The Consumer Mortgage Coalition is pleased to be here
today.

We would like to submit a copy of our full statement and com-
ment letter that we submitted to HUD for the committee record if
that is possible.

Chairman NEY. Yes, without objection.

Ms. CANFIELD. Thank you.

The CMC believes HUD’s proposal represents a major step to-
ward improving the process by which consumers obtain mortgage
loans in this country. Significantly, it gives loan originators and
other settlement service providers the option of guaranteeing clos-
ing costs to consumers. And if such a guarantee is provided, it al-
lows packagers to use their purchasing leverage to lower these
costs—something which RESPA, to date, has prohibited.

With this guarantee, consumers will have a better understanding
of closing costs and be better able to shop for the best loan that
suits their needs. We also believe that this guarantee, which the
proposal calls a “Guaranteed Mortgage Package” or a “GMP,” if
structured properly, will help reduce predatory practices.

The CMC has developed a comprehensive set of proposals to ad-
dress predatory lending, which are in Tab 1 of our comment letter
to HUD. The GMP is an important element of those proposals for
two reasons. First, the proposal will ensure that consumers receive
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relevant information about a loan’s costs early in the process,
which promotes comparison-shopping. Second, by simplifying the
comparisons, it will increase consumer understanding and make
more difficult the deception that characterizes abusive loans.

I would like to focus today on five key aspects of HUD’s proposal
that we believe are crucial to this rule becoming a reality—not just
the reality of becoming a final rule, but the reality of millions of
borrowers obtaining lower cost loans as a result of receiving offers
of guaranteed mortgage packages.

First, the structure of the Guaranteed Mortgage Package—HUD
has included in the GMP the guaranteed settlement costs and an
interest rate component. Although the proposal calls this an “inter-
est rate guarantee,” the interest rate is not, and cannot be, a guar-
anteed rate, unless the borrower locks in the rate and qualifies for
the loan. The costs to the consumer and the industry of actually
offering every applicant a guaranteed rate would be staggering.
HUD understands this.

Because they are not guaranteed, we have urged that the inter-
est rate and any discount points which together constitute the in-
terest price of the loan be separated from the guaranteed closing
costs package. Consumers need to receive, and shop with, offers of
guaranteed settlement costs. These costs, far more than the inter-
est rate, are misunderstood and are not subject to comparison-
shopping and come as unwelcome surprises to borrowers at the
closing table.

Also, if the interest price were removed from the package, non-
loan originators will be more readily able to assemble and offer a
guaranteed package because they would not have to offer the ac-
tual loan, an act that requires special licensing authority.

If HUD determines to include an interest rate component in the
GMP, it must be a conditional rate, subject to underwriting. HUD
also wants borrowers who have either not yet accepted a GMP
offer, or have accepted but not locked in the rate, to be able to
track the rate using some verifiable index. This is a problem, how-
ever, because there is no universal index that can be used to track
lenders’ rates.

Because loan pricing is highly company-specific and is driven by
numerous internal and external factors, the only way for this to
work is to require that loan originators make their rates available
to these applicants on a daily basis, by phone, on a Web site or via
some other medium. This will assure that similarly situated bor-
rowers will be treated alike.

A few trade associations, as my colleague just mentioned, have
urged HUD to adopt a two-package approach to the rule. One pack-
age would be the loan package, including the interest rate and any
separate settlement charges imposed by the lender, such as loan
origination or loan processing or underwriting fees. The second
package would be a settlement package, which presumably would
include the remaining settlement costs, such as title insurance,
closing attorney, survey, et cetera. It is not clear where the costs
for the appraisal or credit report would go. In some proposals, there
would be a Section 8 exemption for the services within each pack-
age, but not across the packages.
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After looking closely at this approach, we cannot support it be-
cause it significantly complicates the origination process and raises
more questions than it answers. Consumers want simplified shop-
ping. They understand and shop for the interest rate, and they un-
derstand that they can raise or lower the rate with discount points.
They now need a simple way to compare and shop for closing costs.
Having certain closing costs in one package and other closing costs
in another package makes it harder, not easier, to shop for these
costs.

The structure we see working best is one in which lenders and
other settlement service providers may assemble and offer pack-
ages of guaranteed settlement costs.

Second, the treatment of HOEPA loans—this proposal excludes
from the exemption for packaging loans subject to the federal
HOEPA, which applies to loans whose rate and points exceed spe-
cific thresholds. We strongly disagree with this exclusion. We think
it is wrong to withhold from subprime borrowers the clear shopping
and cost-saving advantages of obtaining GMP offers. It has been
argued that many HOEPA borrowers today do not shop effectively
for loans. That is all the more reason to include them under this
rule. We need to give them every tool and motivation to shop. In
fact, HOEPA borrowers are likely those most in need of GMP of-
fers. Armed with guaranteed settlement cost offers, HOEPA bor-
rowers can focus on obtaining the best loan price for the loan avail-
able to them in the market—price being the interest rate and the
points.

Third, federal preemption—many state laws conflict with or frus-
trate the purpose of the HUD proposal. There are state laws that
require the disclosure and itemization of all closing charges. There
are other state laws, like Section 8, that—like Section 8 prohibit
referral fees, or that require a direct pass-through of all third party
closing charges to providers—of settlement—third party charges to
consumers. An exemption from Section 8’s federal prohibitions and
the express federal authority to bundle and guarantee settlement
costs, will have

Chairman NEY. I am sorry to interrupt—I would have to note
that the time has expired if you want to——

Ms. CANFIELD. Okay.

Well, I was going to say that preemption is important—HUD has
the authority to issue the rule with preemption. We would encour-
age them to do so, so that the Guaranteed Mortgage Package can
actually work.

And finally, as noted by some—by my colleagues here to my
right, there are significant changes in the Good Faith Estimate. We
have encouraged HUD to delay those changes in our proposed com-
ment letter for two reasons. One is that if it became a requirement,
all of our lenders would have to focus on implementing those man-
datory changes, which would take up to 18 months, and delay
doing the Guaranteed Mortgage Package.

The second is that HUD’s legal authority in this area is a little
bit questionable. And it would delay—it might—pending lawsuits
might delay the whole rule for years.

[The prepared statement of Anne C. Canfield can be found on
page 69 in the appendix.]
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Chairman NEY. Thank you for your testimony.
Ms. CANFIELD. Thank you.
Chairman NEY. Mr. Fendly?

STATEMENT OF NEILL FENDLY, CHAIR, GOVERNMENT AF-
FAIRS COMMITTEE, NATIONAL ASSOCIATION OF MORTGAGE
BROKERS, WASHINGTON, DC

Mr. FENDLY. Chairman Ney, Ranking Member Waters, members
of this subcommittee, I am pleased to be here and appreciate the
opportunity to discuss HUD’s proposal to reform RESPA.

Today, mortgage brokers originate more than 60 percent of all
residential mortgages and are the key to bridging the gap in minor-
ity home ownership, based on a recent study. A mortgage broker
does not simply press keys and provide the customer with a loan,
but instead, serves the role of adviser, credit counselor, under-
writer and personal contact to the consumer. Brokers also provide
lenders a nationwide distribution channel that is less expensive
than traditional lender branch operations.

We support the administration’s goal to increase home ownership
and HUD’s stated goals of simplifying the mortgage process, but
this rule achieves just the opposite. The proposed rule is unwork-
able in the real world for both industry and consumers, will harm
small businesses and the mortgage broker industry, in particular.

In our comment letter, NAMB provided HUD with a sample
Good Faith Estimate form. Our proposal will strengthen, simplify
and clarify the disclosure of costs provided to consumers in advance
of settlement and give consumers a true comparison of the costs of
a mortgage loan.

NAMB has many concerns with HUD’s proposed rule, but the
single most important issue is HUD’s re-characterization of yield
spread premiums. The characterization of a yield spread premium
is a lender payment to the borrower for a higher interest rate
trades and ambiguity in the marketplace that will not only confuse
borrowers, it negates HUD’s own 1999 and 2001 statements of pol-
icy, which define a yield spread premium as a payment for goods,
facilities or services actually furnished or services actually per-
formed for the lender, as well as the borrower.

Mortgage lenders save millions of dollars in facilities and em-
ployee costs by originating loans through mortgage brokers. Yield
spread premiums help pay the day-to-day broker operations. HUD’s
re-characterization of a yield spread premium ignores lender pay-
ments to the mortgage brokers for the facility that the broker pro-
vides to the lender.

In addition, this re-characterization will lead to a new round of
class action litigation, as borrowers will be confused as to the func-
tion of a yield spread premium and will ask at closing, “Where is
my check?” The class action plaintiffs bar will seek these con-
sumers out, causing another wave of class action lawsuits for the
industry, which will only increase the costs to the consumer.

The proposed rule also creates an artificial and competitive dis-
advantage for the mortgage broker industry. By regulating that the
broker include the yield spread premium in the calculation of net
loan origination charge, but not including the same for all origina-
tors, HUD is complicating the real estate settlement prices—proc-
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ess. The consumer is unable to do a true apple-to-apple comparison
of the cost of the mortgage.

This proposed rule will also prohibit a mortgage brokers’ ability
to advertise a no-point loan, even though our competitors will be
allowed to do so. A broker and a lender might charge a consumer
the same rate and cost for a mortgage loan, but if both receive indi-
rect compensation, only the broker must show this as direct com-
pensation. Thus, for the very same loan to the consumer, a broker
cannot advertise this loan as a no-point loan and will appear less
competitive.

Under the proposed rule, many mortgage brokers will no longer
be able to originate FHA and VA insured mortgage loans. Direct
compensation is limited, by regulation, to 1 percent on these types
of loans.

In the proposed rule, indirect compensation is artificially trans-
formed into direct compensation and subject to the cap. If brokers
cannot charge enough to cover their costs for these types of loans,
brokers will be forced out of the VA and FHA lending industry.
This is significant as approximately 31 percent of all FHA insured
mortgage loans are originated by mortgage brokers.

This proposed rule was not built on a solid foundation of market
realities, but, instead a fundamental misunderstanding of such re-
alities due to its flawed economic analysis. Constructing the rule
based on inaccurate analysis will lead to a flawed rule that will
cause great harm to consumers and could have devastating reper-
cussions in a $2 trillion housing market.

The SBA has requested that HUD issue a revised analysis that
takes into consideration the comments of affected small entities
and develops regulatory alternatives to achieve HUD’s objectives
while minimizing the impact on small business. Even the FPC said
the disclosure of both compensation contained in the proposal could
confuse consumers and lead them to misinterpret the overall costs
of a transaction and that it might inadvertently burden consumers
and competition.

NAMB believes HUD has significantly underestimated the regu-
latory burden of its proposed rule. HUD admits the proposed rule
would increase the regulatory burden by 2.5 million burden hours,
which is the equivalent of 289 years. Such a huge burden will in-
crease the cost of credit to consumers.

NAMB sincerely appreciates the opportunity to share our con-
cerns with you on HUD’s proposed rule to reform RESPA. We re-
spectfully request that the subcommittee and the Financial Serv-
ices Committee work with HUD to ensure that any finalized rule
actually achieves HUD’s stated goals of providing clarity and sim-
plification to the consumer, while not providing further confusion
or complexity to the marketplace.

In achieving this goal, HUD must ensure that credit remains
available for consumers and is not compromised.

Thank you.

[The prepared statement of Neill Fendly can be found on page
168 in the appendix.]

Chairman NEY. Thank you.

Mr. Taylor?
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STATEMENT OF D. RUSSELL TAYLOR, CHAIRMAN, AMERICA’S
COMMUNITY BANKERS, WASHINGTON, DC

Mr. TAYLOR. Thank you.

Chairman Ney, Ranking Member Waters, Members of the Sub-
committee, thank you for this opportunity to be here today and tes-
tify on this important issue.

My name is Russ Taylor. I am the President and the CEO of The
Rahway Savings Institution, which is located in Rahway, New Jer-
sey. We are a New Jersey state chartered mutual savings bank,
founded in 1851. We have $430 million in assets. And our primary
business is one to four family residential mortgage lending.

Today I have the honor and the privilege of testifying as Chair-
man of America’s Community Bankers. ACB member banks origi-
nate more 25 percent of all mortgages originated in the United
States and significantly more than half of all mortgages originated
by depository institutions. In our members operate a large number
of mortgage banking affiliates that originate a substantial part of
the business from the segment of the industry.

. Thank you for this opportunity to testify today on RESPA re-
orm.

Mortgage process mandates are extremely burdensome, costly
and confusing for consumers and lenders. Reform is long overdue.
ACB is pleased that Secretary Martinez has taken an important
step forward in this issue. But changes must be implemented with
careful deliberation and with a sufficient transition period con-
sistent with the cost of compliance.

ACB generally supports the concept of the Guaranteed Mortgage
Package and the proposal to require mortgage broker disclosures.
However, we strongly urge HUD to reconsider making changes to
the Good Faith Estimate contemporaneously with introduction of
the Guaranteed Mortgage Package. We believe that making all of
these changes at the same time would unnecessarily disrupt the
mortgage market.

ACB strongly supports HUD’s efforts to require disclosure of
mortgage broker fees and believes this requirement should be im-
plemented immediately. Mortgage broker disclosure is essential to
preventing possible abuse of yield spread premium payments. We
do not believe that potential delays in other elements of HUD’s pro-
posal should delay this new requirement.

ACB supports the option of Guaranteed Mortgage Package, but
we strongly believe that the current Good Faith Estimate must re-
main a viable alternative for those lenders who do not wish to
package or who are unable to do so. It is simply too dangerous to
dramatically change Good Faith Estimate procedures while simul-
taneously launching the potentially revolutionary Guaranteed
Mortgage Package.

ACB believes that small to medium-sized lenders are an integral
part of the mortgage process and it is imperative that they be able
to use the packaging option to the extent that they wish. We be-
lieve that many community banks will be able to work with local
service providers to offer an attractive package. It may be that the
optimal way for smaller institutions to participate in the packaging
option may be to use larger third parties to coordinate or provide
the Guaranteed Mortgage Package. In this case, we support restric-
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tions in the ability of GSEs to offer packages and regulation to pre-
vent loan steering by third party packagers. Without such regula-
tions, the full competitive benefits of RESPA reform are unlikely to
be realized.

The proposed Guaranteed Mortgage Package, arguably, would
provide customers an easy method of comparison-shopping. How-
ever, we are concerned that providing a so-called interest rate
guarantee that is held open for a minimum of 30 days as part of
the package would just not work. Problems arise because it is not
a true interest rate guarantee. And the length of commitment is be-
yond industry norms. We suggest that HUD work with lenders to
develop a methodology for establishing and adjusting rates.

Another concern is conflict with state law. There are approxi-
mately 40 states in which the Guaranteed Mortgage Package may
not be able to be implemented for a variety of reasons. ACB sug-
gests that HUD look at the differences in how closings are con-
ducted from state to state and at what different state laws may re-
quire.

In conclusion, ACB believes that—one, mortgage broker fee dis-
closures are an integral part of making mortgage fees comprehen-
sible to consumers and should be implemented immediately. The
Guaranteed Mortgage Package, with revisions, should take priority
and be tested in the market as soon as practicable. And finally, re-
visions to the Good Faith Estimate should be postponed, re-exam-
ined é‘;lnd adjusted as the Guaranteed Mortgage Package is being
tested.

ACB members stand ready to work with the members of the com-
mittee and HUD to complete the RESPA reform process in an effec-
tive manner.

We thank you for the opportunity to testify on this issue today.

Thank you, Mr. Chairman.

[The prepared statement of D. Russell Taylor can be found on
page 418 in the appendix.]

Chairman NEY. Thank you.

Mr. Garczynski?

STATEMENT OF F. GARY GARCZYNSKI, PAST PRESIDENT,
NATIONAL ASSOCIATION OF HOME BUILDERS

Mr. GARCZYNSKI. Chairman Ney, Vice Chairman Green and
Members of the Committee, on behalf of the 212,000 member firms
of NAHB, I am pleased to have this opportunity to testify in sup-
port of HUD’s proposal to reform RESPA.

NAHB’s comments today will focus on two major components of
HUD’s proposal. First are the changes in the disclosure require-
ments of the cost of mortgage transactions to the consumer—the
Good Faith Estimate. Second, I want to comment on the addition
of an option for lenders to offer a package of settlement services at
a guaranteed cost—the Guaranteed Mortgage Package.

NAHB applauds HUD’s efforts to increase the transparency and
simplify mortgage transactions and loan closings by improving the
disclosure of mortgage fees and expenses to consumers. The pro-
posed changes should also eventually lower mortgage transaction
costs and help minimize unexpected charges at the time of loan set-
tlement.
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My oral statement will be confined to those aspects of the pro-
posed rule which deal with the circumstances involved in proc-
essing mortgages for newly built homes. Transactions for newly
built homes are different in that they typically involve a fairly
lengthy loan origination process that matches a sometimes lengthy
building process.

On the Good Faith Estimate, under the requirements for the es-
timate, the proposed rule does not specify when changes in the
transactions warrant a new disclosure. Re-disclosure could be bur-
densome to lenders in a new construction environment where the
loan origination period spans from housing start to home comple-
tion and may last anywhere from four months to nine months or
more. Many changes can, and normally do, take place during the
construction process. For example, the purchase price may fluc-
tuate, depending on the buyer’s optional preferences. Also, the
attractiveness of different mortgage products may change, as could
the buyer’s financial situation.

Changes in the home purchase price directly impact the cost of
document stamps, transfer tax fees. And similarly, changes in the
loan amount affect the fee charge for the lender’s title insurance.
On the Guaranteed Mortgage Package—the concept of the Guaran-
teed Mortgage Package is appealing and could reduce consumer
costs primarily through originator’s negotiations with settlement
services that are provided.

However, a guaranteed package that is determined at loan com-
mitment and lasts until settlement on a new home transaction puts
the packager in a position of excessive risk. This may lead the
original packager to offer less competitive terms than packagers
who have an opportunity to offer a mortgage package closer to the
date of the projected loan closing. Wider tolerances in guarantees
would be needed for a new home transaction where the price and
loan amount often change dramatically during the construction pe-
riod.

So NAHB recommends for financing quotes on newly constructed
homes that both the Good Faith Estimate and the Guaranteed
Mortgage Package have an alternative that is based upon a days-
until-closing threshold for providing final quotes and guarantees.
For example, a lender would provide preliminary estimates at the
initial application and then issue final guaranteed estimates 30 or
60 days out from the proposed closing. This procedure would be
comparable to the timing of guarantees that would be made in fi-
nancing an existing home purchase.

The solution would allow the customer sufficient time to shop
again if the final package was deemed to be less than competitive,
while providing the lender an opportunity to adjust those compo-
nents of the package that actually changed.

In closing, NAHB recognizes the effort HUD has put into cor-
recting some salient shortcomings in an otherwise effective housing
financing system. However, loans for new homes, which represent
more than a quarter of the annual purchase mortgage originations,
have unique characteristics and, thus, they must be specifically ad-
dressed in any RESPA reform package. We are confident that HUD
will address the concerns that have been expressed regarding this
proposal and can do so without sacrifice to mortgage services.
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Thank you.

[The prepared statement of F. Gary Garczynski can be found on
page 325 in the appendix.]

Chairman NEY. I want to thank the panel for their testimony.

One question I have for anyone on the panel that would like to
answer it—under the proposal, loan originators offering loans
whose rate or points trigger the HOEPA protections may not ben-
efit from the Section 8 exemption. Should the packaging proposal
be extended to HOEPA? And if not, what is the lender’s incentive
to offer a guaranteed package?

Would anybody like to comment on that?

Ms. CANFIELD. We believe, and stated in our testimony, that the
Guaranteed Mortgage Package proposal should be extended to
HOEPA loans and they should be included. Without it, there is—
HOEPA borrowers are not going to be able to get the benefit of the
Guaranteed Mortgage Package offer.

Chairman NEY. I assumed you would want to respond, Ms. Saun-
ders.

Ms. SAUNDERS. That is right, Mr. Chairman. I appreciate the op-
portunity.

Because the effect of the package will be to hide Truth in Lend-
ing Disclosures and it will be impossible to determine whether a
lender has complied with Truth in Lending when a package is of-
fered, we think that it is very important to preserve Truth in Lend-
ing Compliance for all loans which are not of the most competitive
nature. And there can be no debate, I think, that some subprime
loans are predatory. To avoid spreading the problem of predatory
loans, we need to at least maintain the current transparency, not
add to the murkiness of the situation.

So we think that, at least at the beginning part of the process,
the Guaranteed Packages should not be allowed not only to
HOEPA loans, but to all subprime loans.

Mr. CoursoN. Mr. Chairman?

Chairman NEY. Thank you.

Mr. Courson?

Mr. COURSON. I am sorry—if I may——

Chairman NEY. Yes.

Mr. COURSON. In due respect, the system under the proposed
rule of the guaranteed fee package—Guaranteed Mortgage Package
does not obviate the need to still provide a Truth in Lending Dis-
closure at the time of the closing of the loan. So, in effect, the bor-
rower will still receive a Truth in Lending Disclosure disclosing
those charges that are in the finance charges and the amount fi-
nanced and an APR, in addition to the Guaranteed Mortgage Pack-
age disclosures.

There will be two disclosures. And the TILA, if you will—the
Truth in Lending—will still be provided as it is today.

Chairman NEY. Thank you.

One other question I would have, I think, for Ms. Canfield—there
is currently at least four national lenders offering one-fee loan
products—an example would be ABN AMRO. Since lenders are
doing this without a Section 8 exemption, why is there a need for
a regulatory change because they are doing it without Section 8 ex-
emption?
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Ms. CANFIELD. First, I would make the observation that there
are tens of thousands of loan originators out there and only four
that are offering any kind of product similar to what we are talking
about. But the difference here is a timing difference. Under the
HUD proposal, HUD is saying that you will get the Section 8 ex-
emption if you guarantee closing costs at application and send out
the guarantee in writing to consumers within three days. For the
products that I have seen out there in the marketplace today, their
guarantee does not come until much later in the loan—in the loan
process—really almost near loan commitment, after the loan has
been underwritten and the property has been appraised. So the
HUD proposal would provide more certainty much sooner in the
process than what is allowed today under current law because
RESPA prevents it from happening.

Chairman NEY. One final question I have and, Mr. Fendly, I do
not know if you want to comment on this, but the “Wall Street
Journal” ran an article yesterday that stated that all mortgage bro-
kers are making millions off of the refinance boom. And I just won-
dered if you wanted to give us your——

Mr. FENDLY. I did, Mr. Chairman. I would like to make a couple
comments about it.

First of all, the writer picks the top producer at one of the top
brokerage firms in the highest cost metropolitan areas in the coun-
try to stereotype our industry. And I think it is somewhat absurd
to criticize an industry and characterize them in this manner,
based on one individual.

But it also states that 5 percent of the brokers make over $1 mil-
lion, but the average broker made $120,000. Statistically, if you
run the numbers, this means the other 95 percent make an average
of less than $74,000, working 10 to 12 hours a day, seven days a
week—meeting with loan applicants virtually any time day or
night.

And I think they have glossed over the good things about mort-
gage brokers. A wide yield spread premium was used to pay closing
costs and consequently, the borrower got a great rate and paid no
closing costs. The actual payment for the loan was slightly more
than 1 percent—$2,800 on $240,000. And I think this underlines
our assertions that yield spread premiums are used to help the bor-
rower. And furthermore, 1 percent on a loan is a far cry from 6 per-
cent realtors make on the purchase of a home.

Now, it is true, some loans are less labor intensive than others,
but just like the realtors, some homes sell faster than others, but
they still get their 6 percent and that is pretty much non-nego-
tiable.

And last——

Chairman NEY. My time has run out.

[Laughter.]

Mr. FENDLY. All right.

Chairman NEY. Luckily, I think somebody else might want to re-
spond to that, I would assume.

[Laughter.]

Thank you.

Ranking Member—Ms. Waters?
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Ms. WATERS. Well, let me apologize for having to go out for a few
minutes. Let me pick upon some of the discussion that I heard
coming back in. For many years, there have been a lot of questions
about fees and charges for mortgage brokers. As was indicated in
testimony by our consumer advocate here, the concern about mock
displaying all of the charges is a concern that did not just start
today, but it has been there for a long time. And I do not have the
empirical data, but the reputation of brokers for charging exorbi-
tant fees is a reputation that you have gained, whether or not you
are deserving.

If, in fact, there is a belief by consumers, and particularly by con-
sumer advocates, that the charges have been exorbitant, what can
you do to convince us who are concerned about that, that we do not
need to continue to display every fee that is charged in a trans-
action?

Let me ask that question of Mr. Courson.

Mr. COURSON. Let me respond from the Mortgage Bankers Asso-
ciation standpoint. Obviously, I think that what you are getting,
Congresswoman, is, in fact, the certainty of a one—of a guarantee.
The issue today is one, frankly, of an opportunity of bait and
switch—of showing a consumer at the time of application a list of
charges on a Good Faith Estimate that has no important law to en-
force that if by the time that consumer goes to the closing or the
funding those numbers change through the addition of fees or other
hidden charges and now the consumer is so far down the path they
are at the closing table—and under current law, there is no penalty
for that.

And so this system is one that says, “Tell the consumer up front,
give them a guarantee—a one number guarantee and when they
get to closing, that number does not change.”

Ms. WATERS. How can I be assured, as a consumer that that one
number is not exorbitant? How do I know that you have not dou-
bled what I would have had to pay had I known what the fees for
each of the items should have been—could have been?

Mr. CoUuRrsON. That is a very good question. If, today, you took
a Good Faith Estimate, which you are given, which is a laundry
list, if you will, of charges and tried to shop it, I would submit to
you that even some of us in the business would have difficulty
shopping that to try to match up different fees, different language,
different terminology, different charges. And, in fact, very honestly,
we talk about predatory lending, if—anything that has that much
confusion in it is, in fact, an opportunity to fool the consumer.

So now, what you do is with one number—that is a shopable
number. They now have one figure that they can shop with other
originators. You know, when a customer comes in to one of our
branch offices—consumer—they really, in all due respect, want to
know two things—maybe three. One, how much cash do I have to
bring to closing? What is it going to cost me? How much cash do
I have to have? And what are my payments and my interest rate?

And I will tell you that my experience in 40 years in the busi-
ness—of people looking at Good Faith Estimates and trying to, if
you will, see if the pest inspection or the flood certification or the
whatever else we have certifications are marketable—in our mar-
ket, it just does not happen.
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So let us simplify it—give them one price and now they can call
any company and say, “I have been told my closing costs for this
transaction are not going to exceed X, what are yours?”

Ms. WATERS. But does this make it very difficult for small busi-
nesses to be competitive where the big boys just wipe you out by
undercutting all those prices that you are getting?

Mr. COURSON. Well, in all due respect, if I thought that, I would
not be here testifying as part of this. I do not—I do not envision
being wiped out.

[Laughter.]

Actually, I think it proposes some opportunities. We do compete
against the big people now. The lenders are out there—they are
certainly much better capitalized—lower cost of funds. They have
affiliated business arrangements and they compete on closing costs,
too. I mean, we are out there trying to originate loans and close
loans and competing with rates and fees and closing costs.

Frankly, I think this gives the small business person such as my-
self an opportunity to come in and form co-ops, affiliations—you
read about groups that are forming—which allow us, frankly, to go
with others and, perhaps, negotiate better transactions to compete
more effectively than we do, really, head-to-head today.

Ms. WATERS. Thank you very much.

Chairman NEY. Thank you.

Mr. Green?

Mr. GREEN. Thank you, Mr. Chairman.

I have a few questions for Mr. Friedlander, if I could.

Mr. Friedlander, the assumption that HUD is apparently making
with its proposal is that title companies and other service providers
have a fee that is large enough that it needs to be, essentially, at-
tacked or squeezed in the packaging. And then they assume that
that savings will be passed on to consumers. What is your reaction
to that assumption?

Mr. FRIEDLANDER. This has been one of our major concerns about
the packaging proposal. The squeezing of the title service fee is
going to hurt the small business. First of all, we have to give qual-
ity service and we have to give a quality product. We are highly
regulated by the state’s departments of insurance. And being able
to reduce the price of a insurance policy is absolutely wrong and
illegal in Ohio. So we would have to have some preemption, to start
with, in order to change the title insurance premium.

To reduce the cost to the point where we will no longer be able
to give the quality of service I think would be a detriment to the
consumer.

The packaging fee will be a fee and the packager will not disclose
what is actually in the package. So we may be reducing our costs,
but the package price may just result in additional profit to the
packager or to the lender if he is the packager.

Mr. GREEN. Well, I guess the question is if the proposal is—if,
in fact, it is going to lower costs to consumers, why should we care
if the packaging proposal favors big lenders or big title companies
over smaller ones? I mean, why should any of us up here care
about that?

Mr. FRIEDLANDER. If it was a matter of reducing costs because
of efficiencies, that would be one thing. But it is reducing costs by



24

squeezing the title company. And by squeezing the small agent, it
would virtually put them out of business so only the large title
companies would be able to compete and the playing field would
not be level.

Mr. GREEN. You said something a little earlier that caught my
attention. You said that in Ohio—did I understand you to say that
there are—that you are state regulated to the point where you do
not have flexibility—is it in the rates that you provide or the fees
that you charge?

Mr. FRIEDLANDER. There are—there are different ways of charg-
ing fees in different states. Some states have what is called a single
price that would include the title search, the premium and the clos-
ing costs. In Ohio, the premium is the only regulated part of the
fee so that the title search and the closing costs are work charges—
the title insurance premium is regulated by the state.

Mr. GREEN. And then something else that you said in your state-
ment that I found interesting—you pointed out that in Ohio—I
think you said the custom is that title insurance is split half-and-
half between the buyer and the seller.

Mr. FRIEDLANDER. Yes, that is correct—in Ohio and in many
other states, that the seller and the buyer split the costs of the
title—in some places the seller pays all of it. For example, in Cleve-
land, the conveyance fee tax is generally paid by the seller. In
other parts, it is split half-and-half.

Mr. GREEN. So in other words, this proposal is going to have a
very different—a varied effect, I should say, state-by-state because
of the way that the transaction is treated now under current law.

Mr. FRIEDLANDER. In every state the regulations are a little bit
different. Some states are highly regulated. But in all states, the
state department of insurance controls the fees of the premium.
And I would say that there would be a—really an unfair situation
where we would be charging a lower premium to a purchaser who
is buying a property being financed by a large lender and charging
a different premium by a purchaser who is coming from a smaller
lender. I think that would be illegal. In fact, the NAIC—the Na-
tional Association of Insurance Commissioners—have written a let-
ter that—1I will provide a copy of that to the committee.

Mr. GREEN. Thank you.

And just with the brief time I have left, Ms. Saunders, have you
had a chance to see the two package proposal that the title compa-
nies have talked about? And do you have any reaction to it?

Ms. SAUNDERS. Yes, I have seen it. And I do have a reaction to
it. I think that, unfortunately, it would not work. Let me make it
clear that we have no problem with anybody offering a package.
Our problem is the Section 8 exemption being provided in response
to a package. Our concern is that a consumer not be tied into a por-
tion of the closing costs of the loan without knowing what the loan
interest rate is, itself.

Mr. GREEN. My time is up.

Chairman NEY. I would note that the time has expired.

Mr. Watt?

Mr. WATT. Thank you, Mr. Chairman.

If T have listened carefully to all of the people on this panel who
have testified, I have concluded that the only person who has
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wholeheartedly endorsed this proposal is Mr. Courson, although
the gentleman on the end, whose name I cannot pronounce

Mr. GARCZYNSKI. Garczynski.

[Laughter.]

Mr. WATT. ——Garczynski—said that he was endorsing it, then
he proceeded to say that he wanted several different changes made
to it for home builders.

So I take it the only person on this panel who actually endorses
this proposal as it is written is Mr. Courson. Am I correct in that?

Mr. COURSON. Congressman, I—let me characterize—I did say in
my testimony we have submitted a 60-page comment letter that we
did offer some suggested modifications. We certainly support

Mr. WATT. So you do not endorse it either, then?

[Laughter.]

Mr. COURSON. I did not say that.

Mr. WaTT. All right. Well, let me—let me get—I was going to
focus more on you because you were the—you were the person who
seemed to be endorsing it most. And you seemed to suggest that
this will increase competition. And it may well increase competition
between lenders. I think some of us are concerned at—about the
impact on competition below the level of the lender.

And let me just play this out for you because as I understand
this proposal, the Guaranteed Mortgage Package is a one number
figure. And if I get a one number figure from you, as a lender, I
do not know what is in that one number figure for attorney’s fees,
for title insurance, for deed preparation, for recording fees. I have
got one number. And so I do not find out, as I understand it, until
I get to the closing to a settlement sheet what the specific number
is for attorney’s fees and the various other components of that one
number.

How do I, under those circumstances, have the ability to go out
and shop, as you said, for a lower attorney’s fee, a lower mort-
gage—title insurance premium? You know, I do not know how—
and I think what you said is it might increase competition between
lenders, but what you are—what you have done is set up a system
where you control the whole system, as the lender, for title insur-
ance, for attorney’s fees, for the whole range of other things that
are variable. Now, recording fees are controlled. Title insurance
premiums may be controlled. But there is a whole range of services
that I could go and shop if I had the numbers and if I were inclined
to shop.

Now, that is one concern I have about it. And maybe you have
an answer to that.

My second concern is that with this Section 8 exemption, which
is, in effect, I understand, a safe harbor, if I get down to the clos-
ing, I get my fees disclosed—if something is dramatically out of
line—suppose you have squeezed everybody—you have squeezed
the title insurance company—you have squeezed the title lawyer
and, in the process, what you have done is you have increased the
amount of fees that are paid to the lender. And now you are telling
me I cannot even—I do not even have any recourse against you for
doing that because you have got a Section 8 exemption there.
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Now, those are the concerns I have about what you are saying.
And perhaps there are responses. I hope you will use the balance
of the time, maybe, to respond to it.

Mr. CoursoN. I would be happy to, Congressman.

When a consumer comes to one of our offices, they want a loan.
They want a mortgage loan.

Mr. WATT. No, I want the best loan I can get. I mean, I—and
I want the best legal fees I can get. I want the—you know, I want
to have the option to choose to use a lawyer friend of mine, even
if—even if he charges me more. If you are not telling me how much
he is charging for that, I do not—you know, you are assuming the
only thing I am looking for is a loan. And that is just not the case
in my experience.

Mr. CoursoN. May I finish? I will finish the rest of my answer
now.

And when that person comes, they obviously are concerned about
the amount of cash that it is going to take to close that loan and
the rates and the payment that they will have. And I will submit
to you today, Congressman, that people that come—the customers
that come to one of our retail branch offices—coming for a loan do
receive a piece of paper that has itemized costs on it. And——

Mr. WATT. But does—is that required under this?

Mr. COURSON. It—well, no, it

Mr. WATT. I am saying required under this—under these regula-
tions.

Mr. CoursoN. That is correct.

Chairman NEY. I am sorry, the time has expired.

Mr. Shays?

Mr. SHAYS. Mr. Chairman, thank you.

I enter into these questions with some reluctance because I,
frankly, think that this is some of the most confusing stuff. I have
had about seven closings in three years. I have signed more things.
I do not pay any attention, frankly, to what I sign. I hire the best
lawyer I can hire to trust him. And I hire a broker—a real—a
broker who I can trust and then I just have them give me the one
page that summarizes. And then I go back and I figure out when
I refinanced if I am paying less each month than I was the last
time. And then kind of feel pretty good about it.

But I am saying to you that most of what I fill out I think it is
junk—I think it is stupid. And I know that somehow we are re-
sponsible for it right here—all of you and all of us.

[Laughter.]

And so, I am just curious as to have someone here, as clearly as
possible, without using words like “it will be a disaster,” tell me
why this is not good to have it be easier and less expensive.

Chairman NEY. Anybody want to offer?

[Laughter.]

Going once——

Mr. FRIEDLANDER. The issue that we are dealing with is a
change in a current regulation. We have all agreed

Mr. SHAYS. Well, my philosophy is that anything that is going to
change what currently happens is 50 percent likely to be an im-
provement.

[Laughter.]
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Mr. FRIEDLANDER. The RESPA rules have needed modification
and changes. It is very difficult to make these changes. And in
order to make the changes, we have a lot of people sitting at the
table with a lot of different interests.

Mr. SHAYS. A lot of vested interest—correct.

Mr. FRIEDLANDER. The consumer should be number one in this
process, but the disclosures that the consumer needs—and I will
speak from the title point of view—that in a refinance situation,
the consumers needs are not the same as in a purchase sale trans-
action. Certainly there is need to know “What am I getting?” And
this is part of the problem that we see in this proposal—it is blind.
The consumer does not know what is in the package—he does not
know if he is getting an appraisal. He does not know if he is get-
ting an owners policy.

And this is why we are——

Mr. SHAYS. But, you know, the sad thing is even when you sign
the documents, you do not know.

Mr. FRIEDLANDER. I am sorry?

Mr. SHAYS. Even when you sign all of those documents, you do
not know what you are getting.

Mr. FRIEDLANDER. In this proposal

Mr. SHAYS. No, under present circumstances.

Mr. FRIEDLANDER. You are probably right.

Mr. SHAYS. You are under this assumption that all of these pa-
pers tell me something. There is so much and it is—you know,
there is only about two pages in the entire document—the sum-
mary—that I find valuable. Everything else, I do not find valuable.

Ms. CANFIELD. Perhaps if I could say something, Congressman,
I think that is why the lender trade associations do support the
rule with some modifications to make it simpler, because the serv-
ices that are going to be included in the Guaranteed Mortgage
Package are not for the benefit of the borrower, really—for the—
for the benefit of the lender so that the lender can make the loan.
And if the consumer is—if we get Section 8 relief, you will see
downward pressure in pricing on all sorts of services that go in
that package because packagers, not just lenders, will be able to
average cost price.

In addition, from a simplification perspective, the consumer will
get that one number at application. Now, what we have also sug-
gested is that the changes in the GSE be postponed so that if the
consumer wants to, as under existing law, go choose the title—go
choose the closing attorney or a separate title policy or whatever,
t}ﬁey can—they can operate under existing law and continue to do
that.

But what we are talking about here is allowing for the option for
all the settlement services to be guaranteed at application to the
consumer.

Mr. SHAYS. The one tragedy in this business, as I see it, is I have
a lot of constituents who basically may have missed a month—have
kept current, but they are always one month or two months be-
hind. They have not been able to refinance in the last four or five
years. The irony is they need these—refinancing more than anyone
else, and they are the ones that have the least likelihood of being
able to do it. And yet they have been constant in their payment,
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they just were behind years ago. And I would love to find a way
that this committee can solve this problem. And I will tell you, that
is one reason why I chose to be on this committee.

Chairman NEY. I thank the gentleman.

Ms. CANFIELD. I will talk to you.

Chairman NEY. A response to that?

Mr. TAYLOR. Very quickly.

Chairman NEY. You were still yellow.

Mr. TAYLOR. I can tell you, as a lender and a local lender and
that is our main business, that why this guaranteed package be-
comes an interesting alternative is nobody looks at those numbers
which are itemized. Nobody understands them as a consumer. It is
not that they are good or bad or that the good intentions did not
bring them to the table. The fact is that nobody knows what they
are about, so nobody does look at them.

What the Guaranteed Mortgage Package allows to happen is one
number be given to that consumer when they walk in the door be-
cause there is two questions that they ask me: What is my rate?
And what is it going to cost to close? And that is all they need to
know, from their perspective. I am not suggesting that is all they
need to know—that is what they think they need to know. And
there is nothing else that you are going to tell them other than
“Here is my rate, and here is the closing costs in this loan.”

When you give them that itemized list, the fact of the matter is,
nobody looks at it. They say, “Where do I sign? You tell me.” So
they are relying on community institutions already to guide them
through the process and to tell them what is right and what is
wrong and where they should sign.

Chairman NEY. Thank the witness.

Mr. Davis?

Mr. Davis. Thank you, Mr. Chairman.

Let us assume for a minute all of the virtues of the Guaranteed
Mortgage Agreement in terms of consistency and predictability. As
I look at the regulations, one of the things that really strikes me
is kind of a catch-all exception that says that the price can be
modified, subject to—the language, I believe, is “acceptable final
underwriting and property appraisal.” Now, we struggle with rea-
sonable doubt in this society. We struggle with preponderance of
evidence in the civil cases. That strikes me as being one of the
more untrammeled standards I have ever seen, frankly.

Can any of you explain to me why that exception and the ref-
erence to “acceptable, final underwriting and property appraisal”
does frankly not constitute such a big potential exception that it
rips a hole through the whole—virtues of the mortgage agreement?

Yes, ma’am?

Ms. SAUNDERS. I would agree with part of what you said and try
to distinguish another part. We have expressed very deep concerns
about the meaning of “subject to final underwriting.” The idea be-
hind the Guaranteed Mortgage Package, and we support this
idea—that the consumer gets to call up four or five different credi-
tors and say, “Here is my Social Security number, here is my in-
come, here 1s what I think the house is worth. Will you do an ini-
tial credit analysis and tell me what I qualify for, assuming that
the information that I gave you about the house value and the in-
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com‘e; and any other questions that I am answering for you are
true?”

The black box that we all do not understand of credit worthiness,
then, is resolved before the consumer pays anything. And that al-
lows the consumer to shop between lenders about all those issues
which most consumers do not understand, which is what loans they
actually qualify for.

The issue of how much the house is worth is going to stay the
same. It will be resolved by an independent appraiser, regardless
of what lender that the consumer eventually chooses.

So the idea is that the consumer will get a commitment on
points, and on costs to close and interest rates, subject only to
verification of the information that the consumer has the ability to
determine himself—him or herself, up front. But HUD has not
been clear in the proposed regulations what “final underwriting”
means. If it only means determining verification of those things,
that is fine. If it means something more, we have concern—great
concern.

Mr. DAvis. Let me follow before anyone else answers—that there
is another item in the regulations that do not make a whole lot of
sense to me. Given the fact that this particular provision does not
require a disclosure of the itemized costs, how would a litigant or
how would a potential buyer have a clue what in the world would
potentially constitute “underwriting and property appraisal” if all
you get is a final number and you have no capacity to actually pull
out the itemized costs?

That strikes me as a major tension in the regulations.

Mr. CoursoN. Congressman, there is, as part of the proposed dis-
closure in the HUD rule a disclosure where the lender does disclose
certain services whether they—yes or no answer they will or will
not obtain, appraisal being one, for example. So they will tell the
consumer—there is an addendum says I will or will not get an ap-
praisal. And certainly in most states there are laws on the books
that the consumer is entitled to a copy of that appraisal or their
credit, if in fact it is—there is one that exists.

Mr. DAvis. Ms. Saunders?

Ms. SAUNDERS. That is another problem with the rule, frankly.
If you get—if the lender gets an exemption from Section 8 for pro-
viding the package, then at closing it turns out that the lender has
not complied with the promise, all the consumer has is the ability
to bring a Section 8 case. But the consumer does not have any of
the information, as you have just identified, to enable him to bring
the Section 8 case. So losing the exemption means you now have
a right, which you have no ability to enforce.

So what we have proposed is that if HUD moves forward with
this, they have to say that if you do not keep your promise, you
have got—you have created a presumption that Section 8 has been
violated, otherwise, taking away and then giving back the Section
8 exemption is meaningless because the consumer would not have
the information.

Mr. DAvis. One final question before my time runs out—given
the fact that these cases would be litigated in the state court, I
think almost all of you would agree that certain states might have
widely varying definitions of what fits this criteria. So, were any
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of you proposing to possibly federalize this cause of action? And if
you are not proposing that, how do you deal with the inherent in-
consistency that would result?

My time has expired, but, Mr. Chairman, if you would indulge
someone answering that?

Mr. COURSON. Under the two package agreement, our closing
package—we do not require a Section 8 exemption.

Ms. SAUNDERS. It is already a federal claim.

Mr. Davis. Okay.

Ms. SAUNDERS. So it would be a federal claim.

Mr. Davis. Thank you, Mr. Chairman.

Chairman NEY. Thank you, Mr. Davis.

The gentlelady from Florida?

Ms. HARRIS. Thank you, Mr. Chairman.

I came to this meeting today wondering what was good about
this package. And I did not like the idea that larger lenders might
have the—that we might have been creating an unfair competitive
advantage for large lenders over small and other small businesses.

But I cannot help but make the assumption that Secretary Mar-
tinez would only be doing this for good reasons. And by listening
to you, it sounds as though we are—he is trying to, of course, lower
costs and simplify the process.

I think it still comes down—that is really what I want to know—
is that going to happen? Are consumers really going to experience
lower costs? Or are lenders just going to experience larger profits?
Are we really going to create the kind of competition that, in es-
sence, less—it would simplify in that the consumers would bear a
smaller share of the cost?

And then on a smaller—on the micro—the second part of the
question is—two more questions—why cannot we list out—even
though I know that it is complicated and they do not go to look at
each of the different—pricing of each service and they each come
in for different things, why not be more transparent? Why not list
them all out?

And then the second part of that is why cannot the borrower
choose if they have an attorney that they feel close to—if they have
a relative in the real estate business? Why cannot they opt to
choose those individuals or those businesses should those individ-
uals be able to comply with the lenders’ specific price points?

Mr. FENDLY. Mr. Chairman, can I answer the last two first? And
then

Ms. HARRIS. Yes.

Mr. FENDLY. I think the issue of listing them out, if you would—
remember, this is a guarantee now, that is given at the time of—
within three days of application. Today the system—we list them
out on a Good Faith Estimate. But, remember, there is no enforce-
ment provision if you are right or wrong or have listed some or not
listed some or omitted some or put the wrong price. Now we are
putting a guarantee out, so in some respects, frankly, as an origi-
nator or lender, we are taking some risk in that we have missed
a cost or we have mis-estimated or mis-priced a cost, but yet we
are guaranteeing that. So there is a difference between listing
them as an estimate that has no enforceability or giving a guar-
antee as to what those costs will be.
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Ms. HARRIS. If you were working with specific vendors, if you will
or specific service providers and they had committed to that cost,
then at least you would have that backup provision. But if others
would also be willing to work for that amount, then it would seem
that the transparency aspect would be important, just to be able
to show.

Mr. FENDLY. Some may or may not. You know, we focus very dif-
ferent—well, we focus on the package concept here. The basic tenet
of the proposed rule is that the customer has a guaranteed settle-
ment fee disclosed to them. The idea of putting together packages,
if you will, is sort of an off-shoot of the basic tenet of the rule,
which is tell the customer up front and give them a guarantee of
what their settlement service costs are going to be.

And so, in many packages that will go forward, there may or
may not be discounting or packages, if you will. It may be that the
originator knows for that type of loan in their marketplace that the
closing costs will be this and they are willing to guarantee that and
have to compete because they are going to have to be competitive
as that—as that package does get shopped elsewhere.

And if the consumer asks—if any came in and asked for an
itemization, there is nothing that precludes an originator or lender
from giving him the list of the charges.

Mr. Courson. If I may, this is exactly what we are talking about
in our two package proposal. What the lender needs in order to
make the loan is the lender’s concern. And that is—they know
what they have to do. But the second part of the package, the set-
tlement part, we feel strongly that the consumer has the option to
choose what he wants in that package and whether he wants an
owner’s policy—whether he wants a survey.

These are items that he may choose to get for himself where you
have a buyer and a seller. So our proposal simplifies, itemizes and
allows choice. Every area is a little bit different—different needs in
different places. And I think that the two package proposal cer-
tainly would answer that issue.

Ms. CANFIELD. I guess, Congresswoman, I have a slightly dif-
ferent view. RESPA was created over 30 years ago and it was
based on the premise that consumers would shop for all these set-
tlement services. Thirty-plus years later, they do not shop for those
services.

With regard to itemization, the fact is that in a Guaranteed
Mortgage Package there will be some loans where, you know, the
lender—or the packager and the lender will not feel it necessary
to make a full-blown appraisal. They might be able to do an auto-
mated evaluate—automated appraisal. They might decide that a
more simplified title insurance arrangement is appropriate for that
loan. So borrowers of the services on those loans are going to vary.
In addition, the pricing on them will vary.

And as these packages are going to be put together, packagers
will go out and negotiate volume discounts and they will say,
“Okay, for the first $100,000—100,000 loans, we will give you a
price we will set at, say, $100 a loan. If you bring us 500,000 loans,
those appraisal prices are going to go down to $50 a loan.” So you
do not know, for the consumer, which loan is actually getting which
price appraisal or which price service.
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The idea here is that competition in guaranteeing the consumer
a package price—one price up front at application that competition
will simply the process for the consumer, drive competition in the
cost of those services and ensure that the consumer understands
the transaction better than they do today.

Chairman NEY. Time is expired.

Thank you.

The gentlelady from California, Ms. Lee?

Ms. LEE. Thank you, Mr. Chairman.

Let me first say the more I listen, the more questions I have. But
I know I only have a few minutes. So let me see if I can move it
pretty quickly.

First of all, it seems to me that somehow—and I cannot get my
hand on it yet, but it seems like under this Guaranteed Mortgage
Package the consumer, the smaller institutions, the smaller law
firms—they are going to get the short end of the stick. And I can-
not really figure out how they are going to get the short end of the
stick, it just sounds like it.

Let me ask you one question with regard to—and I am trying to
unravel this—in the bundled package, for example, you lock in an
interest rate. Does the consumer know that you pay a point or
whatever it is now to lock in this interest rate? Is that disclosed?
I believe now under Good Faith Estimate you are required to—if
you lock in an interest rate—to say, “Well, you are going to pay a
premium for this.”

Mr. COURSON. The interest rate component that they receive
when they receive a good faith—or a Guaranteed Mortgage Pack-
age contains the cost and it contains an interest rate that is based
upon or tied to an observable or verifiable index. In other words,
some borrowers come in and do not want to lock their loan right
away. They want to float with the market. Some of them think
they are maybe smarter than we are, so they do not lock their loan
right away.

And what this says is if they do not lock, from the time they get
the Guaranteed Mortgage Package until the time they lock, their
loan—their interest rate they are quoted will not move by more
than the market index on which their loan has been based. So they
have—in effect, they have avoided the bait-and-switch where you
tell them one thing and then the market moves a half-a-point, but
you ratchet up the rate a full point. So they have that.

Now, any time they come—and for that—and for the issuance of
that Guaranteed Mortgage Package, there are no fees permissible
under the proposed rule.

If in—if sometime they come back and they want to lock their
loan later, or so—and then, as in today, that is an agreement and
whatever, you know, they agree to and the lender charges, it would
be an agreement to collect a lock-in fee, but only when they lock
in the loan and assure that that is going to be the absolute rate.

Ms. LEE. And the average consumer is supposed to understand
this and know this and be able to shop around and call three lend-
ers within three days—and five lenders within three days and
make some kind of rational informed decision on which option they
would want?
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Mr. CoURsON. I would suggest that, as opposed to Congressman
Shays’ stacks of paper and what they go through today, this is a
far superior opportunity for the consumer to make sure that they
are getting the best deal.

Ms. LEE. Let me ask you, with regard to the subprime lenders—
that maybe I can get a clear answer on that—why are—and I—it
is my understanding subprime lenders are exempt from the RESPA
regulations. Are they—are they required to comply also?

They are? Okay. What about home equity loans? What about re-
verse mortgages? Are all mortgages—does RESPA cover all mort-
gages?

Ms. SAUNDERS. Yes.

Ms. LEE. All types of mortgages—subprime?

Ms. SAUNDERS. No. Currently RESPA covers all subprime mort-
gages, however it does not cover open-end lines of credit.

Ms. LEE. Does not? Okay.

Ms. SAUNDERS. No. The disclosures are not required for open-end
lines of credit. So those are—home equity lines, if you—if you mean
by that you get a $25,000 line of credit

Ms. LEE. Yes.

Ms. SAUNDERS. ——and you would be able to draw down $1,000
and pay it back and draw down another $1,000, RESPA does not—
is not:

Ms. LEE. It does not cover that.

Ms. SAUNDERS. at this point. It could be——

Ms. LEE. Yes.

Ms. SAUNDERS. ——that is a matter of regulation. HUD could de-
cide to cover it and we have, in fact, recommended that HUD do
cover home equity loans.

Ms. LEE. Okay. Good because I know senior citizens, oftentimes,
take home equity loans and they need, I think, to be covered under
this. And—you all have sent in a recommendation on that?

Ms. SAUNDERS. Yes, ma’am.

Ms. LEE. Okay. On the unforeseeable circumstances, can anyone
define what “unforeseeable circumstances” means? I mean, what is
that? Does anybody have an understanding or can define what that
means? I think it is—HUD provide for that, as it relates to a bro-
kers obligation to live up to the terms that any—I think the lan-
guage in it is “any emergency making it impossible or impractical
to perform.”

Ms. CANFIELD. Are you referring to the changes on the Good
Faith Estimate, Congresswoman?

Ms. LEE. Yes, as it—yes, in terms of how you get out of the
loan—that is a clause that—it is sort of an out clause, as I under-
stand it.

Ms. SAUNDERS. Another—may I address that?

Ms. LEE. Yes.

Ms. SAUNDERS. As I said in my testimony, there are three dif-
ferent proposals which HUD is making and they are each sub-
stantively different. The third one, which we have spent very little
time here discussing, would require that there be very little change
that lenders make on the third party charges from what is dis-
closed on the Good Faith Estimate, which you get three days after
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application, to what you actually have to pay. We are not talking
any longer about the package.

Ms. LEE. Yes.

Ms. SAUNDERS. This is, essentially, the current method ramped
up. Right now, if you apply for a mortgage, you will get a good
faith estimate a few days later which will say, “Your title insurance
will be this much. Your appraisal will be this much. Your—” and
so on, but when you—when you go to closing, there is nothing in
the current law that requires that mortgage originator to have kept
those promises. The disclosures that are made in the Good Faith
Estimate are not privately enforceable.

So if, as happens all the time, you—the consumer goes to closing
and the charges are considerably higher than promised in the GFE,
there is nothing the consumer can do, except to walk away from
the loan, which is generally not an option.

Chairman NEY. Time.

Ms. SAUNDERS. So what HUD has proposed is that there be a
very small tolerance between what is proposed—what is disclosed
up front and what is actually charged at the end. And then HUD
said you can get out of that—the originator can change that for un-
foreseeable circumstances, such as the house is not a house, it is
a farm and the appraisal is far more complicated to do than just
reviewing a one-story house.

Chairman NEY. The time has expired. Thank you.

The gentleman from Ohio, Tiberi?

Mr. TiBERI. Thank you, Mr. Chairman.

I was a licensed realtor in Ohio and you all have succeeded to
confuse me today in your testimony.

Mr. Courson, if you could explain something to me—a comment
you made—and let me frame the issue. Mr. Fendly, I believe, said
that the proposed rule—the 1 percent cap on FHAs would essen-
tially put brokers out of the FHA business.

Is that correct, Mr. Fendly?

Mr. FENDLY. Correct.

Mr. TIBERI. And you also said that 31 percent of the market right
now in FHAs is provided by mortgage brokers?

Mr. FENDLY. Also correct.

Mr. TiBERI. And, Mr. Courson, you said that the proposed rule
would increase competition in the lending area. How does 31 per-
cent of the lending going away increase competition?

Mr. COURSON. Our comments also included the fact that there is
an inconsistency and have asked—have asked the department to
revise the 1 percent cap. There is an inconsistency there. It has
been there for a number of years. That regulation has been there
for a long time and is inconsistent with the current proposal. And
so we have—now, with the guarantee, we have also made the same
comment as the National Association of Mortgage Brokers.

Mr. TiBERI. Do you believe that HUD has the ability, Mr.
Courson, to raise the cap?

Mr. CoURsON. I do not want to speak for what HUD can or can-
not do, but it is—and it is—and I am not an attorney, but it is my
understanding it is a regulation, so it could be changed by a regu-
latory proposed rule or regulatory rule.
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Mr. TiBERI. Mr. Fendly, do you believe that they have the ability
to raise the cap?

b Mr. FENDLY. They do—whether they will do it or not remains to
e seen.

Mr. TiBERI. Mr. Taylor, do you have the—do you believe they
have the ability to raise the cap?

Mr. TAYLOR. We believe—excuse me—yes, we do and we do be-
lieve that his regulation could be, in part, brought to fruition
through HUD—that there needs to be no further regulatory or leg-
islative action taken.

Mr. TiBERI. Mr. Fendly, why do you believe that the cap causes
your members to—how do I want to put this—not be able to make
the loan?

Mr. FENDLY. You are referring again to the FHA loan?

Mr. TiBERI. Yes.

Mr. FENDLY. Historically, a broker will receive compensation—
two forms on an FHA loan. The direct compensation would be the
one point cap on front. The indirect compensation is the yield
spread premium, which they will charge, generally speaking, an av-
erage of another point, in order to cover their costs.

By recasting that yield spread premium from indirect compensa-
tion to direct compensation, that violates the cap that is in current
existence right now because that would be two points. It limits us
to one point and there is absolutely no way we can cover our costs
with one point.

FHA loans, by their very nature, are more difficult and time con-
suming to consummate than a conforming loan.

Mr. TIBERI. And Mr. Taylor, you would agree with that?

Mr. TAYLOR. Yes, I would—yes, I would.

1}/{‘1?' TiBERI. And Mr. Courson, you would agree with that, as
well?

Mr. COURSON. Yes. The 1 percent cap, Congressman, is years old
and it was always assumed that a FHA loan is a 1 percent origina-
tion fee—there 1s an interest rate and there is a discount. And as,
obviously, you well know, that marketplace changes and now we
are into providing closing costs through grades of trade-off, if you
will, of the teeter-totter. And all of that new innovation and new
financing tools that are available have really rendered that regula-
tion antiquated and outdated.

Mr. TiBERI. Back to you, Mr. Fendly, you mentioned in your tes-
timony about no-point loans and advertising. Explain to—explain
to us a little bit more why you believe that is a disadvantage to
brokers, as opposed to others in the lending field.

Mr. FENDLY. There is re-characterized in the yield spread pre-
mium, once again, from a direct compensation to direct compensa-
tion. As such, a retail mortgage lender and a mortgage broker offer
the same loan at the same terms and they are receiving the same
amount of indirect compensation. However, in order to advertise
that, by this proposed rule, we would have to show that as a one
point direct compensation fee—in it—in any——

Mr. TIBERI. A one-point direct compensation fee to—

Mr. FENDLY. To the broker—the retail mortgage lender would
show zero points. By definition, we would have to show one point
for the exact same loan with the exact same costs and the exact
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same terms. I think it is reasonable to assume that the average
consumer looking at such an advertisement would think that a
mortgage broker was more expensive.

Mr. TiBERI. Why are not they, then, in your—in your mind?

Mr. FENDLY. I am sorry?

Mr. TiBERI. Why are not they more expensive, then, in your
mind, under that scenario?

Mr. FENDLY. Well, the biggest reason is because we are in the
communities themselves—we are actually in with the local people.
We work in their communities. we are strengthening home owner-
ship in their communities. we are going out to their homes. We
make those house calls. We deal with these borrowers frequently,
for years and years and years and subsequently their children. We
provide better prices, better service and better product.

Mr. TiBERI. Under the FHA, you said that you—your industry
provides 31 percent of the loans. Do you know the breakdown for
the rest of the 69 percent?

Mr. FENDLY. I do not.

Mr. TiBERI. All right. Do you provide the largest bulk, do you
know?

Mr. FENDLY. I do not know the answer to that question, Con-
gressman.

Mr. TiBERI. Mr. Taylor, do you know?

Mr. TAYLOR. No, I do not have any specific numbers, Congress-
man.

Mr. TiBERI. Okay.

Mr. Chairman, I know my time has expired. I would just like to
submit for the record the Uniform Mortgage Cost Disclosure that
was part of the comment period that was provided by the mortgage
brokers. it is a disclosure form. I would like to provide it into the
record.

[The following information can be found on page 450 in the ap-
pendix.]

Chairman NEY. Without objection, provide it for the record.

Thank the gentleman.

The gentlelady from Pennsylvania?

Ms. HART. Well, since Mr. Tiberi was a licensed real estate
broker, I was a licensed title agent and an attorney who handled
quite a bit of mortgage closings and used to—I will not admit it,
but giggle at some of the forms that I had to have people sign.

So when I heard that this was being reviewed—what was re-
quired—I was pretty happy about it. But, unfortunately, I have not
been completely happy with the result. But listening to all of you
today, I guess I am in good company.

My question, actually, has to do—back—and I hate to keep ask-
ing questions to create sort of a fuss between the brokers and the—
and the mortgage bankers, but I am going to do that.

The RESPA—actual preamble to the change in the—in the reg
stated that mortgage brokers originate more than 60 percent of the
residential mortgages. And I know it was also cited in some testi-
mony today. That would lead me to believe, since the market usu-
ally works—it always works if we let it—but—because it usually
works, but if we interfere with it a lot—that would lead me to be-
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lieve that mortgage brokers provide a product that the public
wants.

That having been said, I would like anybody who represents the
actual mortgage bankers themselves to tell me, in light of the fact
that we have heard that a number of mortgage brokers will be put
out of business by this, what are you going to do that is different
than what you do now to fill in the blank? What would you have
to do differently than you do now to fill in the blank if all of these
mortgage brokers are put out of business?

Ms. CANFIELD. [—John, do you want me to take this? Okay.

First, the brokers are a very valuable distribution system for the
lenders’ loans. And we think that they will—and want them to con-
tinue to remain a very valuable distribution system for our prod-
uct.

With the changes that all of the lender organizations have rec-
ommended to HUD, we think that will be a reality.

The other thing is that with regard to the Guaranteed Mortgage
Package——

Ms. HART. Before you go on, you are suggesting then that they
will not go out of business as a result of this?

Ms. CANFIELD. We certainly hope not.

Ms. HART. Okay. Go on.

Ms. CANFIELD. Secondly, with regard to the Guaranteed Mort-
gage Package itself, what we see happening is that there will be
the manufacturers of the packagers—of the package and then the
distributors for the package. So the distributors will be not only
lenders and bank branches, et cetera, or mortgage bankers, com-
munity—thrift, savings and loans, et cetera, also be mortgage bro-
kers, potentially real estate agents, potentially anybody that wants
to get out there and distribute packages to consumers, including
title insurance companies. We also think that they will have an op-
portunity to package—put together the packages.

So I think John mentioned earlier that he thought

Ms. HART. You think that they will also be, as a result of the
package distribution

Ms. CANFIELD. They will be manufacturing——

Ms. HART. ——originating loans—the mortgage—well, I mean,
the only people who can in that category would be the mortgage
brokers.

Ms. CANFIELD. Brokers and lenders—you have to be licensed in
order to——

Ms. HART. Right.

Ms. CANFIELD. ——originate a loan. So——
Ms. HART. But——
Ms. CANFIELD. ——they will continue to do that. Maybe I am

misunderstanding what

Ms. HART. You are convinced that they will be.

Okay. Let us go back to the mortgage brokers, then. In light of
that statement, can you tell me, aside from the issue—or is the
main issue the low value—the low amount mortgages and the ones
that are government insured that you are not going to make any
money on so you are not going to bother with them anymore—is
that the issue? Or is there another issue that we are missing that
Ms. Canfield has missed?
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Mr. FENDLY. I believe there are multiple issues. And certainly
the FHA-VA loan program is part of that issue. But to get back to
small business again, I think it is very, very important to under-
stand, as the statement you made, my company has five employees.
I have been in the business industry for 20 years. You are never
going to convince me that I can compete in a packaging scenario
with a mega-lender. And quite frankly, our industry is composed
mostly of small brokers.

Contrary to what I have heard at this hearing, I believe the only
opportunity it provides for small mortgage brokers is to seek a new
career.

Mr. CoursoN. Can I respond, Congresswoman? I am sorry.

Ms. HART. Well, sure.

Mr. COURSON. Well, you know, one of the—and that is one of the
reasons that in our comment letter to the department, we, frankly,
have encouraged them—there are two different proposals, if you
would, one talking about the Guaranteed Mortgage Package, the
other about the Good Faith with the tolerances.

We are saying to the department, “Let us take the package—let
us put it into play—Ilet us see if the consumer, the originators, the
lenders will accept it.” Is the guarantee something that is accept-
able in the marketplace? Is it good for the consumer? Is it good for
the industry? Does the packaging benefits benefit closure? Because
if they do, in a free marketplace it will get acceptance, it will get
traction and it will move forward. But do not change both at the
same time. Leave the current Good Faith, allow the marketplace
to work the way it is working today because if the package, in fact,
is viable, then in the—in the marketplace, it will gather that ac-
ceptance. And do not change both at the same time.

Chairman NEY. Thank you.

Time has expired.

Ms. HART. Thank you, Mr. Chairman.

Chairman NEY. I want to thank the panel for their testimony—
a very interesting testimony on an important subject today. I want
to thank you.

Also note—the chair would note that some members may have
additional questions for this panel which they may wish to submit
in writing to the panel. Without objection, the hearing record will
remain open for 30 days for members to submit written questions
to these witnesses and to place their responses in the record.

I want to thank you.

We can move on to the second panel, please.

I want to thank the second panel for being here.

The first witness is Peter Birnbaum. Mr. Birnbaum is the Presi-
dent and Chief Executive Officer of Attorneys’ Title Guaranty
Fund, Incorporated, which is headquartered in Champaign and
downtown Chicago, Illinois. Attorneys’ Title Guarantee Fund pro-
vides title insurance to home buyers and lenders through its net-
work of 3,500 member lawyers.

Dr. Charles J. Mendoza—Dr. Mendoza is a member of the board
of the American Association of Retired Persons—AARP. As a
former criminal defense attorney, Dr. Mendoza is active in AARP’s
telemarketing fraud campaign. He has written numerous articles
on consumer fraud which have been published in national maga-
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zines. He also plays a key role in working with AARP’s Hispanic
membership. AARP is a non-profit, of course, non-partisan mem-
bership organization for people aged 50 and over.

I will see you in a year.

AARP provides information and resources, advocates on legisla-
tive, consumer and legal issues, assists members to serve their
communities and offers a wide range of unique benefits, special
products and services for its members.

Arne M. Rovick—Arne M. Rovick is Vice Chairman General
Counsel for Edina Realty Home Services, a large regional broker
operating in Minnesota and Western Wisconsin. Edina Realty has
had an affiliated mortgage company and an affiliated title insur-
ance and closing services company and an insurance agency that
was added.

Arne has been a Director of the Real Estate Services Provider
Counsel, Incorporated—RESPRO—and is a past chairman.

Ira Rheingold—Mr. Rheingold is the Executive Director and Gen-
eral Counsel of the National Association of Consumer Advocates—
NACA. And NACA is a nationwide association of more than 800 at-
torneys and consumer advocates who have a wide range of experi-
ence curbing abuse of the predatory business practices and pro-
moting justice for consumers.

I want to welcome everyone here today on the panel. Thank you
for attending.

And we will start with Mr. Birnbaum.

STATEMENT OF PETER J. BIRNBAUM, PRESIDENT, ATTOR-
NEYS’ TITLE GUARANTY FUND, CHAMPAIGN, IL, ON BEHALF
OF NATIONAL ASSOCIATION OF BAR RELATED TITLE INSUR-
ERS

Mr. BIRNBAUM. Mr. Chairman, thank you.

Members of the committee, I represent a constituency of about
20,000 law firms nationwide that represent the typical mom and
pop in their home closing. So I could certainly relate to many of
the comments by Congressman Manzullo, Congresswoman Hart,
Congressman Watt, Congressman Davis in terms of what it is like
to practice law in this area.

We are opposed to the packaging aspects of the proposed rule.
And I thought in articulating that we would look back and then
look to where we are today before making comments.

When Congress enacted this legislation in 1974, it is clear that
it wanted to accomplish four things—one is to give consumers bet-
ter protection for the largest financial transaction of their lives;
two, to prohibit kickbacks because Congress found that the cost of
the kickbacks passed on to the consumer; three, to disclose the cost
of home sales and home purchasers to the seller and buyer; and fi-
nally, to give consumers the right to shop.

RESPA is not perfect, and we heard a lot of comments related
to that today. It needs a lot of work—Ilots of dumb stuff—these clos-
ings with hundreds of documents. I agree it is totally confusing.
But the concept works. And certainly the proposal does not address
some of those comments that were addressed today.

I think it is important to step back for a second and do look at
the fact that the closing business and the title business is a highly
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competitive business. There are lots of competitors, lots of price
competition, lots of service competition.

The proposed rule, in my opinion, is going to overturn an impor-
tant cornerstone in terms of consumer protection in the housing in-
dustry. We have got four serious problems with the proposed rule.

First, and foremost, we believe that the proposed rule has the ef-
fect, and I think it has been noted by members of the committee
today, of eliminating competition and, in effect, giving a monopoly
to big banks and mortgage banks. Effectively, small law firms,
small title agents are going to be out of business if this becomes
a reality.

Second, and startling to me—and I am surprised there has not
been more comment on this—is that it gives banks, and no one
else, pretty much safe harbor immunity from criminal and civil
prosecution for taking kickbacks. One, I question the statutory au-
thority for that and two, when Congress found the need to make
this prohibition was specifically to protect the consumer.

Three, it allows lenders to sell these closing services as part of
a package with no disclosure to the consumer of what they are buy-
ing, from whom or what price.

And then finally, and it was addressed by one of the committee
members earlier, it seeks to set a national framework for real es-
tate transactions. And as a result—and I think Congressman
Green raised this—it is going to have the practical effect of pre-
empting state law. Before we do that—before we go down that
path, we have got to remember that closings are very parochial in
nature—who does closings—who pays for these closings—how the
services are allocated between the parties in terms of costs—very
parochial—a patchwork quilt, if you will. it has always been regu-
lated at the state level and it is impractical, improper and probably
exceeds HUD’s authority to suggest otherwise.

My opinion if this rule passes—I think that four things are going
to happen. One, prices are going to rise. Kickbacks—there is no
question in my mind—are going to be passed on to the consumer
in the form of higher prices. Also, in terms of cost allocation in sell-
er-pay states, those costs are going to be shifted to the buyer and
it is going to make prices rise.

Two, consumers, if they are bewildered today, they are going to
be even more bewildered by this process that hides virtually all the
costs.

Three, competition is going to be eliminated.

And then, four, all lawyers and all the other small folks that are
in there providing this kind of competition are going to be gone
from this business.

What do we think you should do? A couple of suggestions—one,
there is a lot of talent in this room today, alone. And there is a
lot of talent in this industry. And to my knowledge, HUD has not
worked with an advisory council on trying—there is a lot of dis-
agreement about how to implement these rules. And I would love
to see HUD bring us in to try to work through some of the issues.

Two, I think you should study the costs. The Secretary says that
this is going to lower consumer prices. I do not see that. I do not
see that at all and I think we owe it to the consumers to study that
issue.
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Three, I think that absolutely this should be done by legislative
process and not by rule. I do not believe that HUD has the author-
ity to promulgate this regulation.

We ask that you not implement the rule as drafted. We think
that costs are going to skyrocket. We think that housing is going
to become less affordable. There is going to be no less paperwork
involved. And a complex process is going to become even more mys-
tifying to the consumer.

Thank you.

[The prepared statement of Peter J. Birnbaum can be found on
page 63 in the appendix.]

Chairman NEY. The time has expired. Thank you.

I also would note, without objection, your written statements for
the entire panel will be made a part of the record. You will be each,
of course, recognized for your five minutes, but it can be made part
of the record without objection.

Dr. Mendoza?

STATEMENT OF CHARLES J. MENDOZA, MEMBER, BOARD OF
DIRECTORS, AMERICAN ASSOCIATION OF RETIRED PER-
SONS, WASHINGTON, DC

Mr. MENDOZA. Good afternoon, Chairman Ney and Ranking
Members Waters and Members of the Subcommittee on Housing
and Community Opportunity.

I am Charlie Mendoza and I am a member of AARP’s board of
directors. And I really appreciate this opportunity to offer AARP’s
assessment of the U.S. Department of Housing and Urban Develop-
Xlent’s proposal to reform the Real Estate Settlement Procedures

ct.

We believe, at AARP, that there is a clear need to simplify and
improve the process of shopping for and obtaining home mortgages.
And AARP strongly supports the thrust of HUD’s approach for re-
forming today’s confusing settlement process.

For nearly a decade, AARP has been actively advocating for the
reform of RESPA, with these same objectives in mind. Many home-
buyers are mid-life Americans buying a long awaited first home, or
those who are trading up, or older

Americans who are restructuring their households as they ap-
proach their retirement years. Unfortunately, the existing

RESPA disclosure requirements have turned a virtue into a vice
by inhibiting, rather than facilitating, competition for loan products
and comparative shopping by homebuyers.

Chairman Ney, because of the importance and complexity of the
issues being raised, I have attached to my statement a copy of
AARP’s detailed agency comments regarding the proposed RESPA
reform rule. If space permits, I would like to request that our com-
ment letter be made a part of today’s hearing record.

[The following information can be found on page 336 in the ap-
pendix.]

Chairman NEY. Without objection.

Mr. MENDOZA. Thank you.

HUD’s proposal contains three major provisions—enhanced dis-
closures of mortgage broker or loan originator compensation; revi-
sions to the Good Faith Estimate system, often referred to as GFE
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Disclosure; and the availability of guaranteed mortgage packages
that include guaranteed settlement costs and interest rates. This
loan package is often referred to as the GMP option.

In the limited time that I have to address the subcommittee, I
would like to suggest or highlight several key features of AARP’s
comment letter as they refer to these provisions.

First, AARP supports HUD’s proposal to streamline and improve
the Good Faith Estimate and to create a new disclosure form to
permit the offering of a Guaranteed Mortgage Package. The GMP
package carries with it guaranteed loan terms and settlement
costs.

Second, we support HUD’s proposal to streamline and improve
the accuracy of the GFE option. The proposed changes will offer
significant advantages to borrowers over the current system by cre-
ating greater certainty. The revised GFE will be especially bene-
ficial for subprime borrowers who will receive firmer cost informa-
tion without the risk of losing important consumer protection
rights.

Third, we favor the GMP as a novel concept to promote true com-
parison shopping by providing certainty for consumers at an early
shopping stage.

Fourth, we strongly recommend, however, limiting the GMP
package to the competitive prime market until knowledge regard-
ing subprime market behavior becomes more standardized and reli-
able. Our concern is that the subprime market has not yet devel-
oped the required market information that is necessary for creating
competitive pricing standards.

Fifth, in our comments to the department, we detail the need for
greater enforcement mechanisms for the GFE and the GMP.

And lastly, we suggest revising the proposed GFE and GMP dis-
closure forms to improve their clarity and comprehensibility.

Arcane as the language of RESPA may be, the substance of
RESPA is tied directly to a central component of the American
dream, the expectation that most of us, as Americans, will be able
to afford to own our home.

We really appreciate the purpose served by this hearing in focus-
ing public attention on an important rule-making proposal and
process. And let me close by saying that while a number of impor-
tant and useful modifications can and should be made to the pro-
posed RESPA rule before final promulgation by HUD, we strongly
support the department’s efforts to move this rule forward. And we,
at AARP, would be happy to answer any questions that you have
regarding our proposal.

Thank you.

[The prepared statement of Charles J. Mendoza can be found on
page 329 in the appendix.]

Chairman NEY. I would thank the witness for his testimony.

Mr. Rovick?

STATEMENT OF ARNE ROVICK, VICE-CHAIR AND GENERAL
COUNSEL, EDINA REALTY HOME SERVICES, EDINA, MN, ON
BEHALF OF THE REAL ESTATE PROVIDERS’ COUNCIL, INC.,
(RESPRO)

Mr. Rovick. Mr. Chairman, good afternoon.
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My name is Arne Rovick and I am Vice Chairman and General
Counsel of Edina Realty Home Services, a full service real estate
brokerage company headquartered in Edina, Minnesota. Edina Re-
alty Home Services is the parent company of Edina Realty, which
participated in over 33,000 residential real estate transactions in
the year 2002 in Minnesota and Western Wisconsin. Edina is also
the joint venture partner in Edina Realty Mortgage, which origi-
nated over 6,300 residential mortgages; and the parent Edina Real-
ty Title, which issued over 16,000 title policies and performed
20,000 closings during the same period.

Today, I represent the Real Estate Services Providers Council,
known by the acronym RESPRO, of which I have served as past
chairman and currently serve as a member of the board of direc-
tors. RESPRO is a national non-profit trade association of approxi-
mately 220 companies from a cross-section of the home buying and
financing industry, including real estate brokerage companies,
mortgage companies, title and other settlement service providers.

Mr. Chairman, RESPRO supports the goals of providing con-
sumers early, simple and firm information about their mortgage
costs. However, RESPRO believes that HUD’s proposed single-
pac{&age approach to RESPA reform would not accomplish these
goals.

First, HUD’s single-package approach contains a 30-day interest
rate guarantee requirement that will prevent virtually all mortgage
lenders from guaranteeing a loan package. This is explained fur-
ther in my written testimony.

Second, even if it was possible for mortgage lenders to guarantee
the interest rate, HUD’s single-package approach, as a practical
matter, would bar non-lenders such as title underwriters and
agents, vender management companies and other settlement serv-
ice providers from competing with lenders in the packaging mar-
ketplace because they do not offer, and therefore could not guar-
antee, the interest rate or the loan origination services that HUD
requires to be included in the package. Instead, they would be
forced to partner rather than compete with a mortgage lender if
they want to offer a guaranteed settlement service package.

And as a result, we believe the competition that is supposed to
pass on cost savings to consumers will be diminished and not pro-
moted.

Let me give you an example from the perspective of Edina Realty
Home Services. Our title company currently issues title policies
and performs closings on behalf of our mortgage company and over
100 other mortgage originators operating in our marketplace.
Edina Realty Title would like to offer guaranteed settlement serv-
ice packages directly to our real estate customers that could be
used not only for mortgages provided by our company, but by any
of the more than 100 mortgage originators in our marketplace.

Not only would this allow us to offer more of our real estate cus-
tomers the potential benefits of packaging, but it would also pro-
vide small local mortgage originators in our marketplace a means
to compete against the large national lenders.

HUD’s proposal, however, would prevent us from offering these
packages for these local mortgage originators because we would not
guarantee the interest rate and points, even though we could and
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would offer superior service and pricing with respect to all of the
services needed to close a transaction.

Edina is not alone in their willingness to compete and do pack-
aging in the marketplace. A significant number of the nation’s resi-
dential real estate brokerage companies and home builders offer
title services to their customers through wholly owned subsidiaries
with joint ventures.

In addition, many title and vendor management companies
would like to be able to offer settlement service packages directly
to customers that could be used with the loan they eventually se-
lect. By excluding such a substantial base of potential competitors
from the packaging marketplace, HUD’s single-package proposal
would effectively put control over the distribution and marketing of
settlement service packages in the hands of mortgage lenders. We
believe this would diminish competition and will increase prices of
loan packages over what they would be in a more competitive envi-
ronment.

To correct these deficiencies, RESPRO has proposed to HUD a
two package concept. Under our proposal, a consumer would shop
among mortgage lenders for a loan with a guaranteed price for
lender services and among both lenders and non-lenders for a guar-
anteed price for the closing services needed to close the loan.

Finally, RESPRO believes that the proposed binding Good Faith
Estimate—the alternative to packaging—would significantly dis-
rupt the marketplace by increasing liability risks for lenders, cre-
ating consumer confusion and increasing administrative burdens
for providers in all industries.

In the opening statement of its proposed RESPA rule, HUD stat-
ed, “The American mortgage finance system is justifiably the envy
of the world. It has offered unparalleled financing opportunities
under virtually all economic conditions to a very wide range of bor-
rowers that, in no small part, have led to the highest home owner-
ship rate in the nation’s history. Clearly, our residential mortgage
industry is not broken. It has functioned well. The residential real
estate industry has been one of the strongest sectors of our nation’s
economy for the past three years. This is not to say it cannot be
improved.”

We welcome the opportunity to——

Chairman NEY. Mr. Rovick, if you could summarize your testi-
mony.

Mr. Rovick. Yes. We welcome the opportunity to test the theo-
ries of the packaging system and believe that the GFE system
should stay in place until the theories of that packaging system are
tested in the marketplace.

Thank you.

[The prepared statement of Arne Rovick can be found on page
381 in the appendix.]

Chairman NEY. Thank you, Mr. Rovick.

Mr. Rheingold?
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STATEMENT OF IRA RHEINGOLD, EXECUTIVE DIRECTOR, NA-
TIONAL ASSOCIATION OF CONSUMER ADVOCATES, WASH-
INGTON, DC

Mr. RHEINGOLD. Thank you, Mr. Chairman, and members of the
committee for inviting us to testify today.

As I hear people comment about being involved in the real estate
process and being involved in the closing process, I also am an at-
torney who has been involved in the real estate process, although
my background is a little different. I spent the last six years, prior
to coming to Washington, working in Chicago running a foreclosure
prevention project, representing seniors and low-income people in
the poorest communities of Chicago who were victimized by bad
loans and were facing foreclosures.

So the perspective that I bring and the membership that I—
that—of National Association of Consumer Advocates are from peo-
ple who are representing folks who have been damaged by the
mortgage lending process. And the eye we bring toward HUD re-
forms is that eye. And we look toward it to see whether it is going
to help those consumers, as well as other consumers who are con-
fused by the real estate mortgage process.

When we look at the HUD proposal, we have three positive com-
ments. We think that its intention is extremely good. We particu-
larly like the part of the Guaranteed Mortgage Package, which pro-
vides an interest rate and closing cost guarantee when a Guaran-
teed Mortgage Package agreement is offered. The mortgage—the
interest rate and closing cost guarantee is essential to help in the
shopping process. A package that does not include both closing
costs and interest rates would be meaningless because a closing—
interest rates can be changed to maximize the benefit for people—
to maximize lending industry—I am sorry, let me start again.

If the closing costs are brought down to get somebody to buy that
loan, that cost will be made up in the interest rates. We think that
unless the package includes both the closing cost guarantee and an
interest rate guarantee, the—it simply cannot work.

A second point of the proposal, which is very important and very
good is HUD’s attempt to re-characterize yield spread premiums as
a payment from the lender to the borrower. During the last several
years, no issue has been more contentious than the use of the yield
spread premiums in the home mortgage lending process. Time and
again, consumers have unknowingly received a mortgage with a
higher interest rate than they had otherwise qualified for because
of inappropriate and illegal kickbacks paid by lenders to brokers in
the form of yield spread premiums.

HUD’s proposal to change the way yield spread premiums are
disclosed i1s an important first step in allowing consumers to have
greater control in choosing the type and structure of their loans
and the methods—and in the methods they choose to compensate
their mortgage broker.

Finally, in terms of the proposal, we like HUD’s bright line rule
that attempts to make the Good Faith Estimate a meaningful bind-
ing document that provides real information to consumers. it is a
game right now and I—as some of the great works of fiction, as cli-
ents walked into my office with the original Good Faith Estimate,
as I compared that to their closing document. There was no correla-
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tion—there was no reality in what we looked at from the beginning
of the process to the end of the process.

Making that binding becomes very important for a consumer so
that at the end game, when they are trying to close, they are not
surprised by costs that have just changed enormously. I think that
is an extremely important proposal and a very good thing that
HUD has done.

With that as background, we do have some problems with it—
with the HUD’s proposed rules.

The major problem—maybe not a problem, but a major concern
is we think that their proposal does nothing about predatory lend-
ing. And if it is not looked at carefully, can, in fact, enable preda-
tory lending.

One of the assumptions that the proposal creates is that people
shop for loans. And I think in the prime marketplace, you and I—
members of this committee—people here—we may shop. In the
subprime marketplace, people are not shopping.

Creating a Guaranteed Mortgage Package with the assumption
that people are going to just take that information in poor commu-
nities and unsophisticated communities are going to take that in-
formation and shop is simply false. And it does not help them. And,
in fact, it will hurt them because it eliminates the single biggest
tool people will have to defend themselves in foreclosure, which is
Truth in Lending defenses. They will be unable—people will be un-
able to determine whether or not the loan they have violates Truth
in Lending with the Guaranteed Mortgage Package as it is cur-
rently structured.

And it is crucial that HUD, if they go forward on this, talk with
the Federal Reserve—coordinate with the Federal Reserve to deter-
mine how those costs function along with Truth in Lending.

I am about out of time, so I am going to stop here. I have addi-
tional remarks in my written commentary.

I think overall, the direction that HUD is taking in this proposal
is a good one. I think there are specific concerns that we have that
they need to amend the proposal so that it really does help people
and it does not do anything to extend the predatory lending prob-
lem that we see in the country today.

[The prepared statement of Ira Rheingold can be found on page
375 in the appendix.]

Chairman NEY. Thank you for your testimony.

Questions—Mr. Rovick, you talk about a two-package proposal—
have you seen the two-package proposal being put forward by the
title industry?

Mr. Rovick. Yes, I have—yes, I have.

Chairman NEY. How does it compare?

Mr. Rovick. Our proposal differs on two points—one, our pro-
posal does not call for the guaranteed interest rate in the lenders’
package for the reasons that the lenders have said—that it is dif-
ficult to lock an interest rate for 30 days.

And the second point escapes me at the moment. I am sorry.

Chairman NEY. You can get back to me on it.

Mr. Rovick. Yes.
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Chairman NEY. Mr. Birnbaum, would the two-package pro-
posal—first, have you seen the two-package proposal put forward
by the title industry?

Mr. BIRNBAUM. I have.

Chairman NEY. And does that address some of the concerns that
you have raised?

Mr. BIRNBAUM. Not completely, but we are talking with ALTA
about that issue right now.

Chairman NEY. So you at least see some selling points—some
positive effects that you are looking at?

Mr. BIRNBAUM. I do. I am still concerned about who is in control
of the process in either package approach. It seems to me that
when we look at the packages, a lot of independence is lost in
terms of who is choosing and whether the consumer really has a
say in that process.

Having said that, though, I have been working with the ALTA
folks and they—we are hoping to come up with a agreement.

Chairman NEY. Mr. Mendoza or Mr. Rheingold, I do not know if
you have opinions on the two-package proposal?

Mr. RHEINGOLD. I received it this afternoon, so I—

Chairman NEY. Fair enough. Obviously, you can supply com-
ments at a later date.

Mr. Rovick. Congressman, Mr. Ney, the second point I wanted
to make is that in our two-package proposal, RESPRO provides for
a Section 8 exemption in the settlement services package, which
the ALTA package did not. And we believe that is important so
that the vendors participating in that package can freely negotiate
the prices among themselves.

Chairman NEY. Okay. Thank you, that is helpful.

One question I had, I guess, for all of you, if you can comment
on it. we have had different people, Mr. Birnbaum, for example,
make reference to the inconsistencies in some ways of this proposal
with some of the state laws. Do you have suggestions on how we
might be able to have some sort of reconciliation of these state in-
consistencies with the federal proposal?

Mr. Birnbaum, I will begin with you.

Mr. BIRNBAUM. Well, you could start with the—one of the things,
I guess, that troubles me the most is this whole Section 8 issue.
You know, what we are talking about—it is unprecedented, really,
in my experience to allow immunity from prosecution to a class of
people while still leaving the rest of the industry exposed to pros-
ecution. And I question whether HUD has the authority to do that
independently of Congress. It certainly seems like that would be
your province.

If there is a feeling that you want to delegate that back, I sup-
pose being admittedly somewhat myopic on it, if you were to give—
leave that up to the states to make that decision—that is some-
thing, if I had to live with it, I probably could live with it.

Chairman NEY. How about some of the other inconsistencies?

Mr. BIRNBAUM. Well, again, you know, the packaging idea seems
to gut all of the—I am from Chicago and—Illinois, it would seem
to be inconsistent with our consumer fraud act. So, again, if you
allow the states—and, again, you know, Carl Sandburg called my
town the patchwork quilt of cultures. And that is—I think you
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heard that today in terms of this industry. If you—if you leave it
up to the states to govern these kinds of issues—and if HUD wants
to make broad policy statements about this, fine. But ultimately,
in the trenches, doing—and 90 percent of what we do are mom and
pop’s bungalow on the north side of Chicago—let our marketplace
decide and let our state decide. And that certainly seems consistent
with the approach that Congress has taken on this issue.

Chairman NEY. Well, if other members—Mr. Rheingold?

Mr. RHEINGOLD. There is one other matter—one inconsistency
and area that I have addressed in my written comments, but I
think it is very important that HUD stay out of—in the Good Faith
Estimate proposal, there is language in it that I think is extremely
dangerous and really would offend state law. And the language
gives mortgage brokers a tremendous benefit that we think is ex-
tremely dangerous. And I will read a little bit. “We do not offer
loans from all funding sources and we cannot guarantee the lowest
price or the best terms available in the market.”

This is a written document—you have heard all this testimony
about people who read that—who do not read any of the docu-
ments, yet one of the HUD forms that people are going to be hand-
ed is a document that basically says, “I am your mortgage broker,
but I am not going to get the best loan for you or I am not going
to be obligated to get the best loan for you.”

Well, that is fine, except for the fact that in a lot of mortgage
transactions, particularly with mortgage brokers, they are telling
people, orally, “I am going to get you the best loan. I am going to
get you the best deal.” And I think it is really dangerous. And
there are lots of state law out there that defines when a fiduciary
exists and protects people when, in fact, they have been misled or
have been told that there is a relationship there that somebody is—
a relationship of trust. And I think that language in that federal
statute is extremely dangerous. And we deserve some important
state protections for the consumers.

Chairman NEY. Thank you.

Thanks to all of you.

Ms. Waters—questions?

Ms. WATERS. Well, I think a lot of my concerns have been ad-
dressed. But I guess I want to ask anyone who would like to re-
spond on the panel whether or not you believe HUD has the au-
thority to propose the reforms that are being proposed. I hear a lot
about—several people saying they do—they do not.

If you do not believe that they have the authority, tell me why.

Mr. Rovick. Congresswoman, we believe that there is very ques-
tionable authority on the ability to provide for the firm GFE. The
legislative history of the statute shows that the prior provision that
called for a firm GFE was repealed and in its place the Good Faith
Estimate as we know it today was put in there. So we think that
the GFE that they have proposed here would not be sustained by
the courts. And that is why we have recommended that the GFE
program stay in place while we test the packaging.

The packaging issue, I think, is a close call. There are arguments
either way as to whether that is supported by the statute or not.
And I am not sure which way a court would come out on that deci-
sion.
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Mr. BIRNBAUM. Congresswoman?

Ms. WATERS. Yes?

Mr. BIRNBAUM. When you enacted RESPA in 1974, I think the
direction from Congress to HUD was to implement regulations that
were supportive of the goals that were articulated by Congress.
Now, by regulation—I mean, frankly, in my market, one of the
most important provisions is this anti-kickback provision—Section
8 of RESPA. It keeps people aware—on their toes—keeps the mar-
ketplace in check and I think it keeps costs down.

How a federal agency can now, by regulation, grant immunity to
a certain class of parties from criminal prosecution is beyond me.

The other issue is state preemption. I think that the policy state-
ment was clear when the statute was enacted as that to the extent
that the states offered greater consumer protection that the state
statute would control. Here, the packaging proposal, at least my
opinion and the way that I think our legislature would look at it,
would say that this is taking away important consumer protection,
particularly in this area of disclosure and who is paying what for—
at what price and from whom.

You know, rather than this being transparent, which is the goal,
I would suggest that the closing services part—the pricing is totally
invisible to the consumer. And I think that is up for the states to
decide.

Ms. WATERS. So you think that any local statues—state or city
statues—that create disclosure in a particular way would be pre-
empted—could be preempted if, in fact, we adopted the

Mr. BIRNBAUM. That is absolutely the way I read this. And that
terrifies me. I just do not think it is appropriate.

Ms. WATERS. Any other opinions on authority or preemption?

Mr. RHEINGOLD. I actually do not know the answer to that be-
cause, in fact, the way the courts—I did not think HUD had the
authority to issue its 2001 letter, which damaged consumers in-
credibly when they redefined how yield spread premium should be
utilized. Yet, courts had deferred to HUD in what they have done.
So I am not sure I have an answer to that.

I think that there are much bigger preemption issues that is
face—that Congress is facing besides RESPA right now. I think you
have a national—you have OCC doing preemption of state laws and
city laws. you have got OTS doing preemption. I am not sure that
that—this is as big a concern as what we have got elsewhere in-
volving mortgage lending.

Ms. WATERS. Yield back.

Chairman NEY. I thank the ranking member.

The question I wanted to ask you was asked of the last panel by
the gentlelady from Florida, Katherine Harris, will this make
things better for the consumer in the mortgage market?

Mr. Rovick. We support the premise underlying the concept of
packaging. The one price, all-encompassing package may make it
easier for the consumers to comparison shop. But what we disagree
with is the single-package approach. But we think giving the con-
sumer a single price for each of our proposed two packages and giv-
ing them the ability to compare that with other packages could,
conceivably, result in competition.
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Chairman NEY. Okay. On that point, just to narrow it down a
little bit, then, overall, when you weigh them, what you have said,
is the answer no or is the answer yes?

Mr. Rovick. Packaging has never been tested in the marketplace
and, therefore, we would like to see it tested in the marketplace
and prove itself out, leaving the current GFE in place as an alter-
native until the theories of packaging are proved out. But I think
packaging may lead to easier comparison shopping.

Mr. BIRNBAUM. Come on, you know, how can it be? I mean, if you
have fewer competitors and you have got a scheme where the folks,
which are mainly going to be large institutions can control the pay-
ments that are flowing to them, which are really, today, are a fed-
eral crime—it can be prosecuted for giving and receiving kickbacks.

If they are controlling that process and they are receiving that
dough, that money is not going to, you know, be passed on to the
consumer, it is going to come in the form of higher prices. So if you
have fewer competitors and higher prices, how does the consumer
win?

Mr. RHEINGOLD. I guess I would disagree with my fellow
Chicagoan a little bit here. I think there is a finite class of con-
sumers who can be benefited by this proposal. I think the GMP
works for sophisticated consumers who will understand how to
shop around. I think it does absolutely nothing and may do damage
to people in the subprime market who are sold to and who are not
shopped to.

I also think that there is something that seems to be missing
here—is that there is nothing in this HUD package that—HUD
proposal that requires lenders to use the GMP. it is simply an op-
tion if they are seeking Section 8 exemption.

The GFE will still be alive and well and people can make loans
under that—on that criteria, as well. So I think it simply opens an-
other opportunity for lenders to offer a different lending package to
people.

So I think that, if done right, I think it will help consumers,
even—particularly sophisticated consumers in the prime market-
place.

Chairman NEY. AARP have any pains, Doctor?

Mr. MENDOZA. Well, I am an unlicensed consumer. We can talk
a}li)out sophisticated consumers but, obviously, I am not one of
them.

I think what we need is for the language to be a lot simpler. 1
looked at one thing there and it said, “Origination charges.” And
as I looked, I am thinking—“What are we talking about?” We are
talking about what we are going to be charged by the broker and
by the lender. I think that—and we put it in our package, as I
looked at it, some things that I think we really need to do to make
it simpler for the consumer to understand what they are looking
at so then they can go ahead and make comparisons. But until the
consumer can look at the sheet and understand it, I think we are
repeating history all over again. And I am not an expert in this
area, obviously.

Chairman NEY. I will yield to the gentlelady.

Ms. WATERS. Let me be clear—as I remember your testimony,
you supported this proposed reform for the GMP in offering one
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pricg, without having to delineate all of these charges. Is that cor-
rect?

Mr. MENDOZA. Yes, because I think that in there is another op-
tion. What we are also saying is that you have got to make this
cover sheet a lot simpler so the person can understand when they
start doing their comparison shopping what it is we are com-
paring—what price is this versus what

Ms. WATERS. comparing two things now under this reform.

Mr. MENDOZA. Right.

Ms. WATERS. And that is the bottom line consolidated price of all
those fees that you used to see that you will not see any more and
the interest rate. Is that right?

Mr. MENDOZA. Yes.

Ms. WATERS. So do you think that is simplifying it? Or do you
think that is hiding or confusing?

Mr. MENDOZA. Well, we think that this form here simplifies it
much more than it is—I was just handed this form here. And we
have made some suggestions to this form. We think the form is a
good start and you can see in our package, once you get it, that
we have added some suggestions, I think, that will make this form
a little better for the consumer.

Ms. WATERS. And let me be clear about what Mr. Rheingold is
saying.

Are you saying the same thing—that you think that this
proposed

Mr. RHEINGOLD. I think it is a good idea. I think that the concept
is a very good one. I think it simplifies the process. I think there
are a lot of risks involved in it and I think it has to be done well.
I think that when you do the GMP and you give Section 8 exemp-
tion that you need to be very—and that is basically an exemption
from liability—you need to be very clear about what happens when
that gets violated.

I think it can benefit consumers. I think it would make shopping
easier for consumers, yes, I do, but I think there are things in that
proposal that need to be put in place so that when a lender does
not follow the rules that lay—are laid out under the HUD proposal,
there is enforcement mechanisms to make them comply. And that
is something that is in my written proposal, but I think it is also—
it is very important to make it work.

Ms. WATERS. Okay. Just to make sure that I am understanding
you correctly—you believe that there are things that can be done
to make the proposal beneficial to the consumers without identi-
fying all of the fees and charges?

Mr. RHEINGOLD. Absolutely. I mean, I have to tell you, I have
gone over more closing documents with consumers who were faced
with foreclosure who had no clue as to what all of those charges
were. Simplifying the process, saying, “Here is your closing costs,
here is your interest rate,” would eliminate a lot of confusion. I
think that is a good idea in concept—yes, I do.

Ms. WATERS. Thank you.

Mr. Rovick. Congressman, I would just like to amplify—the com-
plaint in today’s market is that there is 30 to 40 itemized items on
a HUD one settlement sheet. So I think by having two packages
with two prices simplifies all of those line items.
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We disagree with HUD—we do believe that the services which
are provided within each of RESPRO’s proposed two packages
should be itemized so the consumer knows what services are being
provided. But we think that there is some merit to the single price
on each of the two packages in enabling the consumer to compari-
son shop with other providers.

Ms. WATERS. So you think—what you are telling me is you think
you should list out lawyer’s fees, pest control fees, et cetera, with-
out putting a price beside each of them and just say, “These are
the services we are getting you and this is the bottom line price?”

Mr. Rovick. Yes, Congresswoman.

GMI‘;) RHEINGOLD. If I can add one important point here about the

MP?

Ms. WATERS. Yes.

Mr. RHEINGOLD. it is fine to do—I mean, I think it is fine to do
one cost. I think the problem runs into in the subprime market the
fact that there is a real interplay between the RESPA and the
breakdown of costs and determining whether a loan violates Truth
in Lending or HOEPA.

And if you have that one cost without any breakdown, it becomes
impossible for consumer advocates and consumers to determine
whether Truth in Lending has been violated. And that is an over-
sight in this proposal.

For instance, when someone came to my office and I was rep-
resenting them—they were being faced with a foreclosure in Chi-
cago. They would come to me and the first thing I would do is look
at all of their loan documents. And I would say, “Okay, this fee
looks kind of funky.” But under current law, particularly Truth in
Lending, which—that breakdown of fees was extremely important
for me to look at because if a fee was overblown—may not have
been a RESPA violation, but, in fact, it may have led to a Truth
in Lending violation.

Ms. WATERS. Yes, but you are here—you are saying it is okay to
eliminate that.

Mr. RHEINGOLD. No, what I am saying it is okay in a finite mar-
ket—in a subset of the marketplace. I think it is okay in the prime
marketplace where you are not going to find Truth in Lending vio-
lations—where you are not going to find predatory loans. I think
it is very important that the GMP proposal does not remotely
sink—work its way into the subprime marketplace.

Ms. WATERS. I agree. And as a matter of fact, if I am—if I have
read this correctly, HUD may be suggesting that also—that it not
be used in the subprime market.

Mr. RHEINGOLD. They are—they—what they said was that it
should not be used for loans that are HOEPA loans. We think that
the subprime market and the predatory marketplace is far below
where HOEPA is and we would suggest—I know AARP has sug-
gested—my friends at NCLCS suggested different ways to measure
what a subprime loan is because it—HUD goes there, but they do
not go close to far enough in making that

Msl.?WATERS. Well, is this not a good compromise to others on the
panel?

Mr. BirNBAUM. I think that if it is important to give consumers
the opportunity to know what is going on that that opportunity
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should be available whether they are prime or subprime. And I
think that the same theory applies. I mean, the typical consumer
buying their house, whether they are rich or poor, is relatively a
babe in the woods. And even the lawyers that are on this com-
mittee talk about how confusing these closing are.

So, to me, if this is all done behind closed doors and the lender’s
picking the lawyer and the title company and all these other pro-
viders, what is the check and balance? You know, maybe Ira is
right, maybe in a lot of cases they do not really pay attention, but
is not it at least a governor on the process to say, “well, at least
you can hire your own lawyer. At least you can hire your own title
company.” And you do not have it done behind a curtain where the
party that is picked is the one that is going to pay the most dough
to get the business. It just does not make sense to me.

Ms. WATERS. Well, I do not want to jump to any early conclu-
sions about any of this. I think we have got a lot more to learn.
But I have to tell you that as we fight through this and we attempt
to get some reforms that may be beneficial to the people who need
them the most, I would lean on the side of making sure we protect
those in the subprime market, because these are the people, for
whatever reasons, are least able to do the competitive shopping
and to raise questions and to do a lot of other things.

You are right, you know, the preference would be that everyone
would have equal protection under the law, but if we have got to
do somebody, we do the ones at the high end.

Mr. BIRNBAUM. Yes, but Congresswoman, let me respectfully sug-
gest that in close—and we do—my company does 40,00 to 50,000
closings a year, so we see a lot of stuff from A to Z—soup to nuts
kind of stuff. And the typical mom and pop—middle class, you
know, qualified buyer—Ilots and lots of abuses go on at that level,
too. So this is the American dream. And lots of people are paying
too much dough because of bad lending practices. And I think that
this proposed rule only exacerbates that problem.

Ms. WATERS. You are absolutely right.

And it can be, if I may, Mr. Chairman, it can be sometimes con-
fusing. But what is interesting about a lot of the people that I try
to protect is they are thrown into subprime no matter how much
money they make, no matter how good they pay their bills. And so
we would be able to help some people a little bit, in a different
way, perhaps, get some disclosure. Because unfortunately, a whole
set of people are placed into subprime lending that could be in
prime lending.

So those are the kinds of considerations we have to give to this.

Mr. BIRNBAUM. And that is a good point and Ira sees it more
than me, but absolutely.

Ms. WATERS. Thank you.

Chairman NEY. The point is they did not know they could have
been in prime. And how do you get to that point?

I think Mr. Rheingold mentioned about sophisticated and unso-
phisticated and somebody else mentioned about simplification. And
you can simplify, but what do you do with the unsophisticated
buyer, even if it is simplified if—who is the protector or the gate-
keeper or the person that works with them. I think that is a—you
know, I mean simplification is great and disclosure, of course, is
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important, but who also helps the unsophisticated buyer? Or is it
buyer beware? I mean, you

Mr. RHEINGOLD. Well, I think part of it—part of the piece that
has to sit in here is that there has got to be some teeth to the regu-
lation, which I do not think exists in the current proposal. If, in
fact, you are going to allow this guaranteed mortgage price—and
I actually think that it may lower prices—if, in fact, a lender does
not do—they do not comply with the Guaranteed Mortgage—they—
in other words, they come up, they say, “is is what your rate—in-
terest rate is going to be. This is what your closing cost is going
to be.” And at closing it changes, then there has got to be some
teeth there so that there is some real enforcement—so there is an
incentive for lenders not to do that.

Chairman NEY. So what is the suggestion?

Mr. RHEINGOLD. The suggestion is that if, in fact, they do not
comply with the Guaranteed Mortgage Pack—if they do not comply
with their promise—that initial promise, it becomes a presumption
that they have violated Section 8 of RESPA. So you create a viola-
tion, because the consumer cannot prove it any other way.

I think the GFE thing—the GFE proposal is a good one because
it impacts the unsophisticated consumer. Like I said, the bait-and-
switch is alive and well. That Good Faith Estimate bears almost
no resemblance to what you see in the end product. Making that
Good Faith Estimate binding becomes very important because peo-
ple, up front, know what the cost they are getting, within some lim-
ited tolerances. I think that is a good suggestion.

I think that HUD does not—but, unfortunately, as far as that
proposal—this stuff gets just so complicated—the problem with
that is there is no enforcement mechanism if, in fact, the end prod-
uct does not match the Good Faith Estimate. It just says, “Oh, we
have to give you another Good Faith Estimate.” Or you have to
give them something that matches.

One thing HUD can do, which is in our—in our suggestion, is
simply say that if a lender gives you a final closing document that
is not within the tolerances that the Good Faith Estimate is sup-
posed to give you, then that would be considered an unfair and de-
ceptive practice. And then you could be able to use state law to
prove that they violated the law. That would be—that would be a
suggestion to give it more teeth, as well.

Chairman NEY. Mr. Birnbaum, did you a

Mr. BIRNBAUM. My experience—and, again, this is based on my
own bias of where I am at and where I practice—but a good gate-
keeper in our market is the lawyer that represents the client from
contract to closing. I think that having an advocate for the largest
financial transaction of your life is a great one. it is not true in all
states, though.

And Congresswoman Waters talked about seniors—at least, you
know, in California lawyers do not do closings, but at least with re-
verse mortgages you have to go through that counseling period.
And perhaps setting a mechanism in place where, particularly in
predatory lending, where people get advocacy and counseling before
they get into these rip-off deals would ameliorate the problem.

Chairman NEY. I want to thank the panel.
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And also the Chair notices some members may have additional
questions for this panel. They may want to submit them in writing.
Without objection, the hearing record will remain open for 30 days
for members to submit written questions of the witnesses and place
their responses in the record.

I want to thank the panel.

And I also want to thank the ranking member, the gentlelady
from California, and the other members for their participation in
today’s hearing.

[Whereupon, at 4:56 p.m., the subcommittee was adjourned.]
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Opening Statement
Chairman Michael G. Oxley
House Committee on Financial Services
Subcommittee on Housing and Community Opportunity

“Simplifying the Home Buying Process: HUD’s Proposal to Reform
RESPA”

February 25, 2003

I would like to thank Mr. Ney for holding this hearing, his first as the new
Housing Subcommittee Chairman.

Last October, Secretary Martinez provided the Committee with his views on
the proposed reforms to RESPA. Today, 1 look forward to getting the
perspectives from the mortgage finance industry and consumer advocacy
groups on HUD’s proposed RESPA reform rule.

The mortgage closing process is in great need of reform. I commend HUD’s
efforts to simplify the system and enhance the quality of critical information
needed by America’s home buyers. However, given the intense member
interest in this issue last October and the attention this issue has received in
the media, this issue is clearly not a simple one. Rather, it is very complex
and a cautious and thorough approach — weighing all the perspectives — 1s
very important.

I think most people would agree that RESPA, in its current form, is
unnecessarily complex. HUD’s proposal is intended to streamline the
mortgage process and make it more consumer-friendly.

Not everyone is in agreement that the rule reaches this goal. Some have
stated that the proposal would create an uneven playing field among
mortgage originators, which could have several unintended consequences for
industry and consumers, not the least of which is new class action litigation.

Others have stated that the big providers will get bigger, the small providers
will go away and consumers will lose important consumer protections and
possibly pay higher prices for services they won't even know they are buying.

On the other hand, HUD’s proposed reforms to RESPA are a big step toward
improving the process in which consumers obtain mortgage loans. It gives
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the consumers more options and would allow for lower prices. This would
provide consumers with a better ability to compare prices and get the best
loan available.

Secretary Martinez has provided the leadership necessary to move this
debate forward. I commend him for his leadership and am confident that
when the rule comes out in its final form many concerns will be addressed
and consumers will benefit and the mortgage finance industry will have more
flexibility to meet the technological and efficiency challenges facing our
markets.

I look forward to hearing from all of you. Thank you.
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STATEMENT OF THE HONORABLE
WM. LACY CLAY
Before the
Subcommittee on Housing and Community Opportunity

“Simplifying the Home Buying Process:
HUD’s Propesal to Reform RESPA”

February 25, 2603

Thank you Mr. Chairman. I appreciate you having this hearing today and 1
look forward to the testimony that we are about to hear.

1 commend HUD’s effort to reform the mortgage process. Secretary
Martinez and the HUD staff should be applauded for taking the initiative to amend
the regulation of the real estate settlement procedures. However I am one that feels
that significant changes to RESPA should be accomplished through the legislative
process rather than by regulation. I think that Congress should decide how statutes
that it makes should be revised, especially when the revisions are substantial. Of
course this is with input from all affected parties.

Input from all parties would afford HUD the expertise of the settlement
services and consumer entities that would be a tremendous resource in this
endeavor.

Housing is an important sector of our national economy and is the
foundation of wealth for most families. Any changes or additions to the regulations
and procedures that govern the transfer and financing of residential properties
must be carefully scrutinized.

There are some excellent changes proposed by HUD and some that are not so
good. My biggest concern, among several, is the regulation of the subprime market.
1 don’t feel the market has developed the required market information that is
necessary for creating competitive pricing standards. Additionally, there are
concerns about facilitating predatory lending. The “Guaranteed Mortgage Package
Agreement” (GMPA) has an exemption that, in this Member’s interpretation, would
both permit and protect predatory lending practices. These are questions that must
be answered and for which solutions must be put in place.

Mr. Chairman, I ask unanimous consent to place my statement in the record.
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Statement of
Representative Donald A. Manzullo
House Committee on Financial Services
Housing Subcommittee

“Reform of the Home Buying Process” — The Department of Housing and
Urban Development’s RESPA Proposal

February 25, 2003

Mr. Chairman. Thank you very much for the opportunity to provide a
statement at today’s hearing.

Without a doubt, the residential real estate market is a bright spot in our
otherwise uneven economy. HUD’s proposal to revise the regulations
governing the residential real estate settlement process is an ambitious and
complex effort. While I support simplifying the process so that more first-
time homebuyers can enter the market, I believe that HUD’s rush to finalize
its proposal may jeopardize our real estate market in the short-term. In
addition, the proposal, if adopted, will make fundamental, and perhaps,
irreversible changes to the process that may undermine the long-term goals
of providing affordable housing and consumer benefits within the residential
real estate market.

I believe that HUD has not fully analyzed and carefully deliberated all of the
critical issues from its proposal. Specifically, I believe that HUD has not
thoroughly considered the economic effects of the proposal on small
businesses — a very important segment of our economy that has greatly
contributed to the strong residential real estate market that we have today.

Pursuant to the Regulatory Flexibility Act and Executive Order 12866, HUD
undertook an economic analysis of the proposal and its effects on small
businesses. While the 98-page document summarizes and highlights many
elements of the proposal, I believe that HUD has failed to adequately
determine the economic effects on many segments of the small business
community.
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HUD readily admits that the small business community may lose anywhere
from $3.5 to $6.3 billion annually. However, HUD does not break down the
costs to each segment of the industry. There is no detailed economic
analysis for the community banks — small real estate agents — small title
agencies — just to name a few among the many other small businesses real
estate providers not specified in the analysis.

HUD simply lumps many of the small businesses into the categories of
originators and third party service providers. Without providing more
detailed information, HUD has failed to follow the spirit of the Regulatory
Flexibility Act and has failed to demonstrate the costs to small businesses on
their industries. Without this information, it is extremely difficult for small
businesses to adequately comment on the proposal. All they know is that
they face billions of dollars of costs annually.

Even the Office of Advocacy of the Small Business Administration
recommended that HUD publish a supplemental Regulatory Flexibility
Analysis, “...to provide small businesses with sufficient information to
determine what impact, if any, the particular proposal will have on [the
small businesses’] operations.”

I believe that the analysis raises more questions than it answers and that
HUD should address these issues before finalizing the proposal. As
chairman of the Small Business Committee, I will be holding a hearing on
HUD’s Regulatory Flexibility Analysis on March 11, to hear what the small
business community has to say about it.

Before we tinker with the successful formula that has created our very strong
residential real estate market, we should carefully and deliberately consider
the reform proposals before us. Rushing to finalize the proposal may cause
unintended, and perhaps, irreversible harm to competition in residential real
estate market and prevent us from achieving meaningful consumer benefits.
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Good afternoon. My name is Peter Birnbaum. Iam President of Attorneys’ Title Guaranty
Fund, Inc., an Illinois-based title insurance underwriter. I am here today to speak with you
regarding the Proposed Rule, on behalf of the National Association of Bar-Related Title Insurers
(NABRTI), the national trade association of title insurance companies and their more than
15,000 attorney agents and law firms engaged in title insurance and settlement services across

the country.

There is consensus within both the lending and settlement services industries that the current
RESPA rules fail to adequately and appropriately address current conditions. While we agree
that the present disclosure requirements are not as effective as was hoped in ensuring that
consumers receive accurate, understandable and early disclosure of mortgage loan settlement
costs, we are nonetheless gravely concerned that the solution proposed by HUD will worsen, not

improve, the current situation. Qur concerns are as follows.

First, under the guaranteed packaging proposed by HUD, borrowers would pay a lump sum for
“all of the settlement services and charges required to complete your mortgage.” There would be
no required 1itemization of charges, services or providers included in the package. Presumably,
this is based on the notion that consumers do not care what services they are purchasing, how
much they are paying for those services or from whom those services are being purchased. This
is not only contrary to our everyday experiences as consumers but it is 180° opposite from the
statutory scheme that Congress adopted for RESPA. After weighing various alternatives,

including a packaging proposal then called “Lender Pay,” Congress determined that full and
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complete disclosure was the appropriate course to follow. From our perspective, disclosures to

consumers should be strengthened and enhanced, not eliminated.

Second, packaging occurs under the present regulatory regime without the proposed safe harbor
from Section 8 liability and truncated disclosures provided in the HUD proposal. While it is not
now the primary method of providing services, it does exist. If the concept underlying
packaging is valid, we are confident that the marketplace will conclude that it is a “better
mousetrap” and its use will become more widespread. There appears to be no compelling reason

to force HUD’s version of packaging on the marketplace.

Third, the packaging that does occur today is fundamentally different than the packaging that
would occur under the HUD proposal. Under the current regulations, the economic benefits of
packaging discounts, or other price preferences, must be passed on to consumers. Packagers or
other parties may not retain this money. If they do, it is considered a kickback and Section 8 of
RESPA applies. This is not true in the HUD proposal. Packagers would be able to retain any or
all of the economic benefits of packaging and not be subject to Section 8 liability if they stayed
within the safe harbor created by HUD. Conceivably, none of the supposed benefits of

packaging could be passed on to consumers.

Fourth, the HUD proposal does not recognize that buyers and sellers of property across the
country have a long history of allocating costs among themselves. In some areas it is customary
for sellers to pay the cost of title assurance. In other areas, the parties will split the cost of loan
discount points. Transaction by transaction, buyers and sellers are able to negotiate how costs

will be allocated. Under the HUD proposal, all of “the charges required to complete the
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mortgage” would be incurred by the borrower in the HUD proposed package. As aresult, in

some areas, the HUD package could significantly increase borrower costs.

Finally, although the Proposed Rule does not explicitly say so, the only way that HUD’s
packaging scheme could be implemented would be to preempt the myriad state laws, regulations
and rulings that have been developed to protect consumers. Throughout our entire history as a
nation, the regulation of real estate and insurance has been primarily the province of our state
governments. Most states have a body of law that governs the transfer and/or insuring of real
property interests. For example, many states require that all insureds be charged the same
premium for the same insurance coverage. This provision is intended to ensure that all insureds
are treated fairly and that some are not discriminated against or favored over others. As we
understand the HUD proposal, this type of state statute would be preempted in favor of a federal
regime that would likely provide widely varying costs to consumers, based only on the amount
of “clout” that some larger mortgage lenders may have to get providers to give them discounts.
And, of course, all of these costs would be hidden from consumers within the single package

price.

While we believe that HUD should be commended for recognizing that the current RESPA
statute is not as effective as we all hoped, its proposed solution would not achieve the objectives
established by Congress and in fact, in our view, is at odds with those objectives. What do we

have to offer as a solution to this difficult problem? We would like to propose several steps.

First, we should recognize that the process of transferring and financing of residential real estate

is complicated. There is no single path by which these ends are achieved. We should further
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recognize that it is not realistic to assume that HUD will be able to establish and maintain a staff
with the breadth of knowledge necessary to stay abreast of the constantly evolving marketplace.
We suggest that HUD take advantage of the expertise found in all of the settlement services
industries and the consumer movement by forming an advisory body that could act as a resource
to the Department. This advisory body could act as a sounding board for HUD staff and a source

of suggestions as to how the statute could be managed more effectively.

Second, we suggest that Congress direct HUD to collect and analyze information on settlement
costs and practices before suggesting any further significant regulatory changes. Congress has
recognized the need for data before making decisions on housing policy. In 1970, it directed
HUD and the VA to study settlement costs across the country. The 1972 report of this study was
a primary basis for the RESPA statute. Recognizing the need for data, Congress directed HUD
in Section 14 of RESPA to report back to Congress on the effectiveness of the statute. In 1979,
HUD and its contractors collected and analyzed thousands of HUD-1 forms and conducted
hundreds of interviews with consumers and industry representatives. Based on these research
findings, Congress elected not to accept HUD’s 1983 recommendation to adopt a package
regime and, instead, amended the statute in other ways. The key point is that good, solid,
empirical information should be the basis for policy making, not anecdote, hunch or pre-

concerved notions.

Finally, and most importantly, significant changes to RESPA should be accomplished through
the legislative process, not by regulation. Housing is an important sector of our national
economy and the foundation of wealth for most families. Changes that would significantly affect

how residential properties are transferred and financed warrant careful scrutiny and deliberation.

_5.
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Congress, and not an administrative agency, should decide whether the statutes it has enacted
should be substantially revised. Indeed, the HUD proposals are essentially identical to the
proposals contained in the 1998 Joint HUD-Federal Reserve report that made those

recommendations as proposals for legislative amendments to RESPA.

On behalf of our members, we would welcome an opportunity to work with all interested parties

to revise RESPA in a way that would make the statute more effective in meeting its objectives.

Once again Mr. Chairman, thank you for allowing me to participate in today’s hearings. 1 would

be happy to answer any questions you may have.
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STATEMENT OF ANNE C. CANFIELD
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Good afternoon. 1 am Anne Canfield, Executive Director of the Consumer Mortgage
Coalition, a trade association of national, residential mortgage lenders, servicers and
service providers. I appreciate the opportunity to speak to you today on HUD’s
proposed RESPA rule. We would also like to submit a copy of our comment letter to
HUD on the RESPA proposal for the Committee’s written record.

The CMC believes HUD's proposal represents a major step toward improving the process
by which consumers obtain mortgage loans in this country. Significantly, it gives loan
originators and other settiement service providers the option of offering guaranteed
closing costs to consumers. And if such a guarantee is provided, it allows packagers to
use their purchasing leverage to lower these costs — something which RESPA to date has
prohibited. With this guarantee, consumers will have a better understanding of closing
costs and be better able to shop for the best loan that suits their needs.

We also believe that this guarantee — which the proposal calls a “Guaranteed Mortgage
Package,” or “GMP,” if structured appropriately, will help reduce predatory practices.
The CMC has developed a comprehensive set of proposals to address predatory lending,
which are in Tab 1 of our comment letter to HUD. The GMP is an important element of
those proposals, for two reasons. First, the proposal will ensure that consumers receive
relevant information about a loan’s costs ecarly in the process, which promotes
comparison-shopping.  Second, by simplifying the comparisons, it will increase
consumer understanding and make more difficult the deception that characterizes abusive
loans.

1 would like to focus today on five key aspects of HUD’s proposal that, we believe, are
crucial to this rule becoming a reality — not just the reality of becoming a final rule, but
the reality of millions of borrowers obtaining lower cost loans as a result of receiving
offers of guaranteed mortgage packages.

First, the structure of the Guaranteed Mortgage Package. HUD has included in the
GMP the guaranteed settlement costs and an interest rate component. Although the
proposal called this an “interest rate guarantee,” the interest rate is not, and cannot, be a
“guaranteed rate,” unless the borrower locks in the rate and qualifies for the loan. The
costs to the consumer and industry of actually offering every potential applicant a
“guaranteed” rate would be staggering. HUD understands this.
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Because they are not guaranteed, we have urged that the interest rate and any discount
points, which together constitute the interest “price” of the loan, be separated from the
“guaranteed closing costs package.” Consumers need to receive, and shop with, offers of
guaranieed settlement costs. These costs, far more than the interest rate, are
misunderstood, are not subject to comparison-shopping, and come as an unwelcome
“surprise” to borrowers at the closing table. Also, if the interest “price” were removed
from the package, non-loan originators would more readily be able to assemble and offer
a guaranteed package because they would not have to offer the actual loan, an act that
requires special licensing authority.

If HUD determines to include an interest rate component in the GMP, it must be a
conditional rate, subject to underwriting. HUD also wants borrowers who have either not
yet accepted a GMP offer, or have accepted but not locked in the rate, to be able to track
the rate using some verifiable index. This is a problem, however, because there is no
universal index that can be used to track lenders’ rates. Because loan pricing is highly
company-specific and is driven by numerous internal and external factors, the only way
for this to work is to require loan originators to make their rates available to these
applicants on a daily basis, by phone, on a website, or via some other medium. That will
assure that similarly situated borrowers will be treated alike.

A few trade associations have urged HUD to adopt a “Two Package” approach to the
rule. One package would be the “loan package,” including the interest rate and any
separate settlement charges imposed by the lender, such as loan origination or loan
processing or underwriting fees. The second package would be the “settlement package,”
which presumably would include the remaining settlement costs, such as the title
insurance, closing attorney, survey, etc. It is not clear where the costs for the appraisal or
credit report would go. In some proposals, there would be a Section 8 exemption for the
services within each package, but not across the packages.

After looking closely at this approach, we cannot support it because it significantly
complicates the origination process, and raises more questions than it answers.
Consumers want simplified shopping. They understand and shop for the interest rate, and
they understand (or should understand) that they can raise or lower that rate with discount
points. They now need a simple way to compare and shop for closing costs. Having
certain closing costs (loan origination fee, processing fee, etc.) in one package and other
closing costs (title, closing attorney charges, etc.) in another package makes it harder, not
easier, to shop for these costs.

The structure we see working best is one in which lenders and other settlement service
providers may assemble and offer packages of guaranteed settlement costs. If a non-
lender offers a package to a consumer, it would let the consumer know which lenders
have agreed to accept that package. The consumer can then go to those lenders, with that
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pre-approved package in hand, and negotiate for the best interest price (rate and points)
he or she can obtain. The loan would still be subject to underwriting, but if it is
approved, and the consumer has not changed the loan for which he or she applied, the

lender and the packager would be bound to adhere to the terms of the guaranteed package
agreement.

Second, the treatment of HOEPA loans. The proposal excludes from the exemption
for packaging loans subject to the federal Home Ownership and Equity Protection Act,
which applies to loans whose rate or points exceed specific thresholds. We strongly
disagree with this exclusion. We think it is wrong to withhold from subprime borrowers
the clear shopping and cost-savings advantages of obtaining GMP offers. It has been
argued that many HOEPA borrowers today do not shop effectively for loans. That is all
the more reason to include them under this rule. We need to give them every tool and
motivation to shop. In fact, HOEPA borrowers are likely those most in need of GMP
offers. Armed with guaranteed settlement cost offers, HOEPA borrowers can focus on

obtaining the best loan price (in terms of rate and discount points) available to them in the
market.

Third, federal preemption. Many state laws conflict with, or frustrate the purpose of,
HUD’s proposal. There are state laws that require the disclosure and itemization of all
closing charges. There are state laws that, like Section 8, prohibit referral fees, or that
require a direct pass-through of all third party closing charges to the third party provider,
or that restrict the use of affiliated settlement service providers. An exemption from
Section 8’s federal prohibitions, and the express federal authority to bundle and guarantee
settlement costs, will have no meaning if these state laws remain in effect. Without broad
federal preemption of all state laws that conflict with or frustrate the purpose of the
proposal, the advantages to consumers from the GMP are illusory. As HUD states in its
economic analysis accompanying the proposal, preemption will allow “competition to
substitute for regulation,” which is a desired effect of providing the GMP option.

We have also urged HUD to pursue federal legislation to amplify and confirm the state
preemption of these laws.

Fourth, the need to delay the changes to the Good Faith Estimate. In addition to the
GMP, HUD proposed significant, new changes to the Good Faith Estimate, or “GFE,”
provided under RESPA. Loan originators who do not offer applicants a GMP must
provide applicants with the new GFE. With the exception of the more precise disclosure
of mortgage broker fees, we have urged that HUD postpone action on the GFE.

As we outlined in our comment letter, the revised GFE raises a host of compliance and
operational difficulties that require significant attention. Implementing the GMP is a
huge enough task. Taking on the mandatory additional project of implementing an
entirely restructured GFE is too much change at once, particularly as the industry is
struggling to implement the Federal Reserve Board’s new requirements under the Home
Mortgage Disclosure Act.



74

We have urged HUD to implement the GMP aspect of the proposal as quickly as
possible. This is the crucial new experiment that will help consumers shop and exert
downward pressure on settlement costs. However, that new process will be many
months, if not years, away if HUD also requires implementation of the new GFE
changes. The reason is that lenders will have to implement the mandatory changes,
meaning the GEE, first. Our companies have estimated that implementation of the GFE
changes alone could take upwards of 18 months. Only then will the optional GMP be
implemented.

There is a second, more ominous, reason for our concern about the revised GFE. Many
have argued that HUD lacks the statutory authority to implement the proposal, with the
strongest attacks questioning HUD’s authority to institute “zero tolerance” disclosures in
the new GFE for certain categories of costs, where the RESPA statute requires only an
“estimate.” Lawsuits challenging HUD’s authority to make these changes will only
further forestall the effective date of the regulation, further delaying any benefits that
would result from GMP offers to consumers.

Fifth, the need for additional legisiation to harmonize RESPA and the Truth in
Lending Act. In many respects, HUD is attempting to combine RESPA’s settlement
cost disclosures and the Truth in Lending Act’s credit cost disclosures in one new HUD
regulation. While there are difficulties with HUD’s approach (incorporating TILA
disclosures into the RESPA regulation is duplicative and causes confusion), we agree
with the concept. What is really needed is federal legislation to harmonize RESPA and
TILA and other federal mortgage related disclosure statutes, so that the consumer can
receive one combined, coherent disclosure that covers all aspects of the loan. Such a
system would vastly simplify the loan origination process for the benefit of all. Secretary
Martinez has indicated a desire to pursue such legislation and we laud his efforts in that
regard. We look forward to working with this Subcommittee on that much-needed
legislation.

In conclusion, I thank the Subcommittee for the opportunity to testify today on HUD’s
bold, new proposal. I say “new proposal” with some hesitation. There’s an old adage
that “There are no new ideas in Washington, only old ideas that are given new labels.”
The idea of bundling closing costs has been around a long time. In fact, back when
RESPA was first enacted in 1974, former Senator Proxmire contemplated a similar kind
of simplified approach that made it easier for borrowers to shop for loans.

We believe HUD is on the right track in offering lenders and others the option of
bundling and guaranteeing settlement costs, and removing barriers to competition. We
should let the market work for the benefit of consumers. This is a sensible approach
whose time has come. As I've mentioned before, it’s also optional — allowing this new
product or approach to be test marketed to see how it works. We hope that HUD's final
rule allows such test marketing to begin immediately. If simplified appropriately, we
think it will work and make a real, positive difference in the lives of many borrowers.

Thank you.
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Tab C

CONSUMER MORTGAGE COALITION

October 28, 2002

Rules Docket Clerk

Office of General Counsel

Room 10276

U.S. Department of Housing and Urban Development
451 Seventh Street, S.W.

Washington, DC 20410

Re: Docket No. FR-4727-P-01 Real Estate Settlement Procedures Act (RESPA);
Simplifying and Improving the Process of Obiaining Mortgages to Reduce
Settlement Costs to Consumers Proposed Rule, 67 Federal Register 49134-49174
(July 29, 2002)

Dear Sir or Madam:

The Consumer Mortgage Coalition (“CMC”), a trade association of national residential mortgage
lenders, servicers, and service providers, appreciates the opportunity to comment on the
proposed amendments (the “Proposal”) of the Department of Housing and Urban Development
(“HUD”) to Regulation X, which implements the Real Estate Settlement Procedures Act
(“RESPA"). See 67 Fed. Reg. 49134 — 49174 (July 29, 2002).

‘We believe that the Proposal represents a major step toward improving the process by which
consumers obtain mortgage loans in this country. Significantly, it removes restrictions in
RESPA that have effectively prevented loan originators from offering guaranteed closing costs
and from using their purchasing leverage to lower costs. With a better understanding of closing
costs, consumers are able to shop more effectively for loans.

We also believe that the Proposal’s guaranteed mortgage package (“GMP”) concept, if structured
appropriately, will help to reduce predatory practices. As HUD has acknowledged, our current
system has led to the highest homeownership rate in the Nation’s history. However, with
constant advances in technology and mortgage delivery mechanisms, products are becoming
increasingly tailored to individual circumstances. This puts a greater burden on the consumer to
understand the products being offered and the comparisons that should be made to select the
most appropriate loan. The GMP piece of the Proposal will help consumers in two ways. First,

801 Pennsylvania Avenue, NW, Suite 625 Washington, DC 20004
PHONE: (202) 544-3550 FAX: (202) 543-1483
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it will assist in ensuring that consumers receive relevant information about a loan early in the
process to promote comparative shopping. Second, by simplifying the comparisons it will
increase the fikelihood of consumer understanding and make more difficult the deception that
characterizes abusive loans. The CMC’s comprehensive proposal to address predatory lending,
of which the GMP is an important part, is set forth at Tab 1.

HUD is on the right track with the Proposal in promoting competition and letting the free market
work for the benefit of consumers. However, there are aspects of the Proposal that are too
complex, both for the industry and the consumer. First, any new consumer disclosure must be
simple and readable — experience has shown that lengthy, complex disclosures mandated by the
government are not read and are generally unhelpful.

In addition, requirements for multiple disclosures that must be re-delivered and re-accepted
whenever a loan term changes draw out the entire process and add costs. As is clear from
HUD’s economic analysis, a primary goal and benefit of HUD’s Proposal is the savings of costs.
It is axiomatic that the shorter the time between application and settlement, the lower the costs of
the loan. Advances in technology, supported by the Federal Electronic Signatures in Global and
National Commerce Act (the “E-Sign Act™), passed in June 2000, will help shorten the time
needed to close mortgage loans. We urge HUD to streamline the Proposal’s requirements to
allow consumers and packagers alike to maximize the cost savings in these transactions.

The CMC undertook an extensive process to develop our recommendations on this Proposal.
First, a CMC taskforce on the Proposal consisting of member representatives met in Washington
for a 2 day session to develop preliminary positions on key issues. We then formed seven work
teams to further analyze and test the viability of those positions and to suggest changes, if
necessary. The teams included:

Team 1. Operations To review technical aspects of the Proposal affecting origination and
servicing operations generally.

Team 2. Wholesale To review the impact of the Proposal on wholesale lending channels.
Team 3. Mortgage Insurance To review the Proposal’s treatment of mortgage insurance.
Team 4. Reg Z/B/C Coordination To review the interplay of the Proposal with TILA, ECOA
and HMDA requirements.

Team 5. Pricing Execution (Rate Locks, Float, etc.) To review the Proposal’s effect on pricing,
hedging costs, rate locks and floats, and execution into the secondary market.

Team 6. Preemption To review the Proposal’s interplay with state law requirements, the need
for state law preemption and the Proposal’s preemptive effect, if any.

Team 7. Litigation To assess liability and litigation risks created by the Proposal.

The teams reported back to the taskforce in numerous conference calls and additional meetings
in Washington to flesh out our final recommendations. Throughout this process, the CMC
worked closely with other bank and lending trade associations, including them in our meetings
and receiving their input on our positions.

Due to reduced hedging costs, etc., interest rates subject to a 15-day lock-in period, for example, are markedly
Tower than rates subject to a 60-day lock-in period.
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model of permitting optional compliance immediately upon the publication of the final rule, with
mandatory compliance in one year.

We have organized this comment in four parts, together with certain exhibits. Part [ identifies
issues and recommends changes to the GMP. Part I1 identifies concerns with the revised GFE
and recommends, as noted above, that HUD postpone major changes to this disclosure. In Part
11, we also support, with modifications, the one aspect of the revised GFE that should be
implemented ~— HUD’s requirement for enhanced disclosure of mortgage broker compensation.
In Part I1I, we recommend a change outside of the GMP or revised GFE. Throughout, we refer
to specific questions HUD asked in the preamble to the Proposal that pertain to the issues being
discussed. In Part IV, we list and provide answers to each of HUD’s questions in the Proposal in
order, with references back to our more in-depth discussion of the relevant issues in Parts I and
1.

In Tab 3, we have provided the complete regulatory text, black-lined to show our recommended
changes. Please note that some clarifying changes in the regulation are not discussed in the
body of our comment letter; the reason for these changes should be self-evident. For
example, for clarity we define the GMP guaranteed cost amount in the regulation as the
“Guaranteed Loan Settlement Charge.” Similarly, in Tabs 4 and 5, we have provided revised
GMPA and HUD-1 forms, respectively.

The following is an outline of the items that we comment on in this letter:

Part I: Guaranteed Mortgage Package

A. Offering and Accepting the GMP Offer

. The GMP Offer Should Include a “Conditional” Not “Guaranteed” Interest Rate
. Discount Points Should Be Separately Disclosed as Component of Interest Price .
. The GMP Should Not Include the APR or Other TILA Disclosures .......c..ccoooevemnierne
. Lock-in Fees Should Be Permitted Under the GMP ...
. An Upfront Fee for the GMP Should Be Permissible; Fees Charged After

Acceptance Should Not Be Restricted.....enciiincinnin 12
. The GMP Offer Should Be Able to Be Immediately Accepted...................... 13
. The GMP Offer Should Remain Open for Ten Days Only 14
. Packager’s Regularly Published Rates Should Satisfy HUD’s “Float Rule” ............... 15
. The Chart of Options Available to Pay Closing Costs Should Be in the .

Revised Special Information Booklet 17
10. A GMP Offer Should Be a Pre-Qualification In Response to a

Shopping Application

11. The GMPA Should Have Contractual Validity for All Parties
12. The GMPA Should Satisfy TILA’s Itemization of Amount Financed...

T S

NN
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Part I'V: Responses to HUD’s Questions for Commenters
A. The New Good Faith Estimate (GFE) Requirements (#1-10, 29-30)
B. Guaranteed Mortgage Package Agreements (#11-28)

* * * *
Part I: Guaranteed Mortgage Package

Al Offering and Accepting the GMP Interest Rate

1. The GMP Offer Should Include a “Conditional” Interest Rate, Not an “Interest
Rate Guarantee” Which is Misleading

As you know, the CMC has been working on the guaranteed settlement costs concept that would
benefit consumers since 1996. We have never included an interest rate component, however, in
our proposals because we believe that the settlement costs of a loan, not the interest rate, are
costs that are most misunderstood, the least subject to comparison shopping, and most often
come as an unwelcome surprise to borrowers at the closing table. We also note that including an
interest rate component in the GMP makes it very difficult for entities that are not loan
originators to offer guaranteed mortgage packages.

By altering the way loan originators offer interest rates to applicants, HUD’s Proposal
significantly “ups the ante” on any previous proposals designed to better inform borrowers of
closing costs. What is worrisome is that the interest rate component of the Proposal, if pushed
too far, will have a resounding negative effect on mortgage delivery mechanisms, with the result
that the GMP becomes a regulatory experiment that is “dead on arrival.”

Thus, we have concerns about the interest rate component of the Proposal. If HUD insists that it
be included in the GMP, it is imperative that it be offered in a viable, economic way. The
interest rate market for loans today is extremely competitive. As noted, it is our belief that, while
more education and counseling are needed for the most vulnerable, consumers generally shop for
interest rates. With that caveat, we offer our comments.

The Proposal defines a GMP as “a guaranteed package of mortgage related services and an
interest rate guarantee for a federally related mortgage loan that is offered to a consumer under a
[GMPAL] in accordance with [the proposed rule].” The interest rate in the GMP is based on very
basic income and credit data that a consumer initially provides under the Proposal’s broadened
definition of “application.”

Describing the interest rate as “guaranteed” does not accurately reflect the preliminary and
conditional status of the interest rate, which remains subject to final underwriting. Applicants
will see the bold “Guaranteed” language on the GMP Agreement (“GMPA”) and not understand
the conditional nature of the interest rate. This is simply misleading. Those applicants who,
upon full underwriting, qualify only for a higher rate will surely be upset when the interest rate is
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increased. Not only is this detrimental for customer relations, but it could very likely result in
state law claims under unfair and deceptive practices statutes.

We recommend that the interest rate offer in the guaranteed mortgage package be described as a
“conditional interest price (including both rate and discount points).” (We discuss below the
need to disclose discount points as part of the interest charge for the loan, rather than part of the
guaranteed settlement costs.) This effectively communicates to the borrower that the interest
price in the GMPA remains subject to full underwriting after all relevant credit and financial
information and the property valuation are obtained, and thus is subject to change.

Actually Guaranteeing the Rate is Unworkable

We want to be clear that a requirement actually to guarantee the interest rate at the time the GMP
is offered is not workable. In fact, lenders will not offer a GMP if a real guaranteed interest rate
must be provided to every consumer applying for such an offer for shopping purposes. Sucha
requirement would expose lenders to unquantifiable interest rate risk against which they cannot
protect themselves and would likely be deemed an unsafe and unsound practice by financial
regulators. .

Unconditionally guaranteeing interest rates in shopping scenarios will result in lenders absorbing
hedge costs at a level never before encountered. Under present practice, lenders hedge their
pipeline of locked applications by purchasing forward commitments of money to assure that
interest rate shifts will not undermine a lender’s ability to deliver funds to closing as expected.
The cost of these hedge instruments is a product of the expected level of pipeline fallout and the
liquidity and availability of hedge instruments in the secondary market. If lenders were
obligated to make interest rate guarantees available to consumers who were merely shopping,
hedge costs would skyrocket and these costs would not be recovered through the assessment of
lock-in fees. This escalation of hedge costs would be caused by the geometrically increased
level of fallout that would occur in a shopping environment.

For example, a consumer who was shopping for a mortgage loan could utilize the Internet or
other mass methods of shopping for the best GMP offer. The consumer could hypothetically
obtain dozens or even hundreds of GMP offers from lenders across the country. Each lender
who offered a GMP to the consumer would be obligated to hedge the "guarantee” by purchasing
hedge instruments. Each lender who offered a GMP to the consumer would have a level of
fallout that would be many times the fallout level that exists under the present system. The costs
of such hedges in the context of increased fallout would be significant, and could initially raise -
interest rates by as much as 100 basis points (1%). This increase would be just the beginning, as
there are not sufficient numbers of hedge instruments available in the marketplace to support the
multiple guarantees that would be generated under the Proposal.

The costs of hedging are inversely correlated to the predictability of borrower behavior. For
example, if we can assume a potential borrower receives five GMP/interest rate guarantees and
each lender can accurately assume receipt of a one-fifth share moving to rate/lock status, then the
minimum hedge cost increase would be approximately 1%. This is approximately $1,600
additional cost for each funded loan assuming an average loan size of $160,000.
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There are several significant assumptions, however, which are unrealistic in this example. These
include: (i) Exactly five GMPAs will be obtained by each potential borrower; (ii) the same
product and pricing will be available from all lenders. (More likely there will be multiple
products, prices and GMP levels.) (iii) the number of GMPs that will actually convertto a
locked loan can accurately be predicted.

Lenders and other packagers, however, can offer a guaranteed settlement cost amount and can,
based on the prefiminary information that is provided at the time of application, provide a
conditional interest rate that consumer shoppers can utilize for comparison purposes. As noted
above, any move closer to an actual interest rate guarantee will severely undermine the
Proposal’s viability.

2. Discount Points Should be Disclosed With the Conditional Interest Rate As a
Component of the Loan’s Interest Price, Not Included in the GMP Cost Amount

The proposed form of the GMPA implies that each guaranteed interest rate offer is a “no point”
rate or that somehow discount points are included in the guaranteed settlement costs. This is
confirmed by the following statement in Chapter 5 of HUD’s Economic Analysis regarding the
benefits of the guaranteed approach:

Guaranteed packaging will improve and increase borrower shopping for
mortgages. Basically, guaranteed packaging reduces the loan offer to two
numbers (a settlement package price and an interest rate), has zero tolerance on
the package price, and guarantees the interest rate if locked (otherwise the rate
varies with a market index). 67 Fed. Reg. at 49172.

We understand that having only two figures — the interest rate and a guaranteed settlement cost
amount - to compare among offerings appears to simplify the shopping process. Including
discounts points in the guaranteed settlement costs, however, produces effects that adversely
limit consumer choice and are inconsistent with the entire theme of a guaranteed, fixed
settlement cost package. It also provides the opportunity for “bait and switch.”

Where discount points (or discount credits) are not separately disclosed, the applicant will not
have the flexibility to choose a rate/points combination that is different from the one initially
offered, a feature that many lenders currently provide to applicants and that many applicants
have come to expect. Applicants today often request a different rate/points combination after
applying for a loan and sometimes ask for (and receive) such a change right up to settiement.
Under the Proposal, the applicant will not know whether the initially offered rate even involves
discount points because they are not separately disclosed.

Tab 2 provides examples that illustrate this limitation and its potentially adverse effect on
consumers. The problem is that melding discount points and closing costs together in a floating
rate scenario results in neither of these components being fixed. Only their combination is fixed.
But the consumer does not know what proportion of the total costs constitutes closing costs and
what proportion constitutes discount points. This is problematic because, as shown in Tab 2, a
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packager’s charge for closing costs available on the 1* day of a month may be different from that
available on the 10" day of that month. The closing costs for new applicants are changing all the
time. Thus, if only the interest rate and guaranteed costs are disclosed in a GMP offered on
January 1% (without discount points broken out), a consumer accepting that GMP offer on the
10™ does not know whether the actual closing costs went up and the discounts points went down,
or vice-versa. Without this knowledge, it is difficult to be assured that a pricing change
reflected in a reduction in discount points will be made available to the consumer.

HUD could attempt to resolve this issue by mandating that packagers keep their discount points
constant in every GMP offer. This would be even more problematic, however, because it would
disrupt many lenders’ current pricing practices. It is not uncommon for lenders today to make
small adjustments in their discount points, rather than the interest rate, when market prices move.
This is particularly acute for lenders who only change their interest rates in % percent
increments, (It would also be problematic for all FHA loans, which typically are offered only in
Y2 percent increments.) Forcing discount points to remain constant in a fixed guaranteed
settlernent cost amount takes that pricing technique away resulting in less precise pricing and,
consequently, less downward pressure on interest rates. Such interference in common business
practices is unwarranted. :

To make the Proposal viable, discount points should be excluded from the guaranteed settlement
cost amount and treated as a component of the interest price of the loan. In this case, applicants
would shop on the basis of potentially three numbers: (i) interest rate, (ii) discount points (if
any) and (iii) guaranteed settlement costs.

3. The GMP Should Not Include the APR and Other Detailed TILA Disclosures

The Proposal requires that the GMPA include a disclosure of the APR together with the
guaranteed interest rate. In Question 20 of the Proposal, HUD requests commenters’ input
regarding the coordination of RESPA and the Truth in Lending Act (“TILA”).

Until RESPA and TILA are harmonized by legislation, we are very concemed that HUD
importation of TILA disclosures into the GMPA will cause confusion. Duplicating the APR in
the GMPA could seriously confuse borrowers, particularly if the APR given in a later TILA
disclosure is different. The Federal Reserve Board, not HUD, should remain the regulatory
agency responsible for the APR.

Moreover, non-lender packagers, including many mortgage brokers, have no experience in
calculating or disclosing the APR.* Including the APR as part of the GMP offer represents a
major obstacle to these packagers.

2 Currently, under Regulation Z, creditors must provide a TILA disclosure to the borrower at the same time as the
RESPA GFE is required (i.e., within 3 days of application) only for residential mortgage transactions {i.e., loans
to purchase the borrower’s principal dwelling) that are subject to RESPA. For all other loans, including
refinancings and home equity loans, creditors need only provide a TILA disclosure containing the APR upon
¥, ion of the tr ion. Mortgage brokers that do not close loans in their own name are not currently
required to provide TILA disclosures.
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We recommend that the APR disclosure be removed from the GMP offer. The complexity and
uncertainty caused by an APR disclosure at this point far exceeds any benefit that it provides to
the consumer. The GMP’s major benefit to consumers is the guaranteed settlement cost amount,
a figure which today is not shopped, is generally ambiguously understood, and is the source of
unexpected, frustrating “surprises” at the closing table. In contrast, consumers today shop for
and keep a close eye on the interest rate being offered and received. We urge HUD to keep the
conditional interest price component of the GMP simple to assure that consumers reap the
benefit of guaranteed closing costs.

Disclosures Regarding Payment Schedule, Prepayment Penalty, Balloon Payment and
ARM Terms

The Proposal requires the GMPA, in Section VI of that form, to describe the terms of the loan.
Specifically, the packager must indicate in this Section whether there is a prepayment penalty,
the amount and due date of any balloon payment, and, if the loan is an adjustable rate loan, the
initial rate, the adjustment terms, the index and margin upon which adjustments are based, the
limits on periodic adjustments, and the maximum rate that can ever apply to the loan. Although
the GMPA form itself does not include it, the “Instructions for Completing the Guaranteed
Mortgage Package Agreement” state that if there is a prepayment penalty, the packager must
advise the applicant that he or she may receive a copy of the prepayment penalty terms upon
request. In addition, Section I of the GMPA requires the packager to identify the applicant’s
monthly payment for principal and interest and mortgage insurance. HUD has requested
comment in Questions 20 and 25 of the Proposal regarding whether the placement of certain loan
terms in the GMPA is appropriate and whether better means exist to coordinate RESPA and
TILA disclosures.

Although we believe that the consumer should have the appropriate information to shop for and
understand the loan, until RESPA and TILA are harmonized by legislation to allow a single loan
disclosure form, we are very concerned, as a general matter, that duplicating complex TILA
disclosures in the GMPA will be confusing to consumers at the very least, and cause them to
ignore one or both disclosures, at worst. Furthermore, disclosing the above information will
require lenders to revamp and/or alter the processes/systems that generate these disclosures,
which will be both expensive and time-consuming. The cost and burden of providing such
information in the GMPA is not warranted by the resulting benefit to the consumer because the
borrower receives similar information in the TILA disclosure.

Thus, we recommend that HUD delete from the GMPA the following terms: the monthly
payment, the terms of any balloon payment, and the information on the terms of an adjustable
rate mortgage. The monthly payment is disclosed in detail in the TILA payment schedule
disclosure, including not just the initial monthly payment of principal, interest and mortgage
insurance premiums, but the projected monthly payments throughout the term of the loan.
Moreover, the required TILA Adjustable Rate Mortgage (ARM) disclosure provides detailed
information on ARM terms. These are complex disclosures that should not be duplicated on the
GMPA.
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The TILA disclosures on prepayment penalties and balloon payments (or a demand feature), by
contrast, are very simple statements that can be duplicated in the GMPA without creating
confusion or uncertainty. Again, we firmly believe that the GMPA must be “short and simple”
for it to be effective. Most consumers will not read a long, complex form. Those who do have
the discipline and time to read through a long form will likely be confused when they try to
cornpare it with their TILA disclosures because they will overlap. Finally, a requirement that
every loan term, or change in loan term, must be disclosed multiple times in writing draws out
the entire process, which adds costs to the loan. As noted above, borrowers who are able to close
their loan quickly after application receive better prices.

We recommend that the GMPA include simple, straightforward information that will confirm to
the applicant the basic features of the loan he or she has applied for, as follows:

This loan [C does [ does not have a prepayment penalty.
This loan  does [ does not have adjustable rate terms.
This loan {J does C does not have a scheduled balloon payment.

You will receive Truth In Lending Act disclosures regarding your loan terms that you
should review carefully.

4. Lock-in Fees Should Be Permitted Under the GMP

The GMP should not restrict lock-in fees. Lenders charge lock-in fees when they need to recoup
the cost of reserving money at specific rates in the capital markets. Lock-in fees are unrelated to
any specific settlement service. Some, but not all, lenders credit lock-in fees to other closing
costs upon the settlement of the loan (in essence refunding the lock-in fee). Lock-in fees
generally range from 0.5% of the loan amount (one-half of a point) to 1.0% of the loan amount (a
point), but can be higher or lower depending upon the Jock-in period.

Under the new GMP regime, it can be expected that the number of applications under RESPA
will increase substantially with a concomitant increase in requests for rate locks. Packagers must
be allowed to offset the costs of providing these rate locks with lock-in fees. To restrict these
fees is a great disincentive to offering GMPs.

Lock-in fees, however, should not be included in the GMP cost amount because they are solely
dependent upon the applicant requesting a rate lock. For example, where the applicant chooses
not to lock the rate, but floats right up to closing (at which point the lender ultimately locks the -
rate, but doesn’t charge the applicant), including a rate lock fee in the GMP cost amount would
artificially increase this amount.

We recommend that the Proposal leave unchanged the current industry practice under which the
decision whether and when to charge a lock-in fee is left to the discretion of the lender, which
generally presents the applicant with a lock-in option at application.

The Proposal also should not require packagers to offer a rate lock. Many lenders have
programs, particularly construction-permanent loan programs, where the anticipated closing date
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is uncertain and applicants are not permitted to lock-in the rate at application. Consumers
appreciate these programs and the GMP should not alter the manner in which they are offered.

Lock-in Terms Disclosed in GMPA

Lenders generally use lock-in agreements to disclose to their applicants the terms of the Jock-in
arrangement and the fee, if any, as required by state law. As we discuss below in connection
with federal preemption, the GMPA should include these terms and the state law disclosures
should be preempted. This would create a federal norm for all lock-in arrangements, replacing a
patchwork of state laws, many of which have no specific rate lock disclosures. To enable the
applicant to compare offerings appropriately, the GMPA should disclose the amount of any lock-
in fee associated with the loan product the applicant selected as an “Other Required Settlement
Cost” that will be charged if and when the applicant decides to lock. In addition, the GMPA
should disclose the period during which the rate lock will be effective and the circumstances, if
any, under which the lock-in fee will be refunded. Finally, the GMPA should disclose that if the
packager fails to close the loan within the lock-in period for reasons unrelated to the applicant,
the lock-in fee will be refunded.

5. An Upfront Fee for the GMP Should Be Permissible; Fees Charged After
GMPA Acceptance Should Not Be Restricted

Permissible Upfront Fee. The Proposal requires that the packager offer a GMP without charging
any fee. We have already discussed the packager’s need to set its own rate lock policies,
including the need to charge lock-in fees, if necessary. We also recommend that HUD permit the
packager to charge a fee for providing the GMP offer sufficient to cover the costs associated with
providing such offer. This fee would be similar to the fee that the Proposal would allow to cover
those costs incurred in the preparation and delivery of the GFE.

The need for the ability to charge an upfront fee is driven by the change in the landscape brought
about by the new packaging proposal. To remain competitive and encourage applications,
packagers will not want to charge such a fee. However, if packagers are deluged with
applications, which is likely considering the ability to submit muitiple applications electronically
with the press of a keystroke, they must be able to regulate their operations by charging a fee.
Processing an excessive number of applications and providing a GMP offer within three days can
be time-consuming and costly. Not all applicants can be pre-underwritten quickly through an
automated underwriting process. The industry is making great strides in technology which will
streamline the process for many consumers, but ali applicants cannot be handled by a rapid
electronic process and forcing a rushed process will lead to unsatisfactory disclosures on the one
hand, and unsafe and unsound decisions on the other.

We urge HUD to modify the Proposal to keep it simple and viable and let the market
determine what upfront fees will be charged for offering GMPs.

Any fee charged and collected by the packager in advance of closing would be treated as part of

the GMP cost amount, The fee should be nonrefundable if the GMP does not result in a closing,
unless the packager chooses otherwise.
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Fees After Acceptance. The Proposal allows the packager to charge a fee upon the applicant’s
acceptance of the GMPA. The language of the Proposal in § 3500.16(c)(3)(viii) and the
reference to the payment of an “application fee” in the last paragraph of the GMPA do not limit
the amount of this fee. The only limit on this fee is found in the “Instructions for Completing the
Guaranteed Mortgage Package Agreement,” which states that the packager may require the
applicant to “pay a minimal fee” upon acceptance of the GMPA. The Proposal does not provide
any further guidance as to the meaning of “minimal.”

HUD should make clear that upon the applicant’s acceptance of a GMP offer, the packager is
free to charge additional fees in advance of closing. The packager will most likely charge an
advance fee for the property valuation, credit report, and other services the packager deems
necessary to underwrite the loan. Some lenders today charge commitment fees upon loan
approval. These fees would not be separate from the GMP cost amount, but rather are
components of such amount that are merely collected in advance of closing.

6. The GMP Should Allow Immediate Acceptance of the GMPA By Telephone or
Internet

Consumers increasingly shop around and apply for loans on the telephone and the Internet.
Consumers frequently want to take advantage of low rates on a particular day by applying and
locking in a rate that day. Some lenders today offer programs allowing applicants to lock in a
rate even before a property is under contract. This flexibility enables applicants to obtain loans
at very low costs.

To allow maximum flexibility to consumers to act as quickly as they desire, HUD should place
no restrictions on applicants and packagers entering into GMPAs immediately over the telephone
or via other electronic media, such as the Internet. As the E-Sign Act will generally allow
GMPAS to be signed electronically, we focus here on telephone applications.

Assume a consumer needs to obtain a mortgage loan quickly to satisfy a condition in a sales
contract. The consumer calls up a packager to apply and be approved for a loan as soon as
possible. In this case, the packager should be able to describe the conditional interest price
(including rate and discount point options) and the GMP cost amount over the telephone and,
upon the applicant’s immediate oral acceptance (which he or she provides to avoid any delays),
the packager should be able to charge an application fee by credit card at that moment to order
the appraisal and other required services. In this case, the packager would send out the GMPA .
within 3 days as a confirmation of the accepted offer.

To accommodate this situation, we recommend that HUD adopt a rule similar to the current
treatment of Affiliated Business Disclosure referrals made over the phone. The packager may
collect the application fee so long as (i) it provides an abbreviated verbal disclosure of the
conditional interest price (including rate and discount points) and the GMP cost amount and the
fact that a written GMPA will be mailed within three days, and (ii) the applicant orally accepts
the GMP offer made over the telephone.
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7. The GMP Offer Should Only Be Required to Remain Open for Ten Days and
Should Permit the Packagers to Set a GMPA Expiration Date

The Proposal provides that the GMP must be offered within three days from the time of
application. In addition, it provides that the applicant may accept the GMPA within 30 days
from when the document was delivered or mailed. In Question 16 of the Proposal, HUD asks
whether a 30 day time period for the applicant to accept the GMPA is an appropriate minimum
time period to ensure that the applicant has adequate opportunity to shop.

We agree that the GMP offer should be delivered to the applicant within three days of
application, although to conform the timing with that of the GFE, the three days should be three
business days. The requirement that the GMP offer remain open for 30 days is too long.
Applicants’ information, particularly the credit report, can become stale in 30 days. HUD should
require that the GMP offer be open for a minimum of ten days. Packagers may choose to keep
the offer open longer, but we believe that ten days is ample time for applicants to shop.

Once the applicant accepts the GMP offer, subject to final underwriting, the packager should be
able to require that settlement under the GMPA occur by a certain date. Today, such date would
generally be the commitment expiration date set forth in the commitment or other
communication of loan approval provided to the applicant once the loan receives final approval.
This practice should continue to be allowed. If the applicant locks in the rate within the time
frame permitted by the packager, the commitment expiration date generally would coincide with
the expiration of the rate lock; otherwise the loan will be subject to re-pricing. If the applicant
does not lock-in the rate, the packager should be permitted, as lenders are today, to specify a
reasonable GMPA expiration date by which settlement must occur.

8. The Availability of Interest Rates on a Packager’s Website or Other Accessible
Media Should Satisfy HUD’s “Float Rule” Because it Assures Similar Treatment of
Similarly-Situated Applicants.

HUD has proposed a limit under the GMP on how the interest rate may float prior to lock-in.
Basically, the interest rate may float only to reflect changes in market interest rates based on
movements in an observable and verifiable index or other appropriate measure. The preamble to
the Proposal states that through this requirement “HUD seeks to ensure that the rate of the loan
does not vary after the borrower commits to a packager for reasons other than an increase in the
cost of funds.” In Question 13 of the Proposal, HUD asks what other float rule could assure
applicants that the rate of a lender is not being increased to augment origination profits, and
specifically asks whether a lender’s commitment to constantly make rates public on a website
would be a useful control.

Although, as mentioned above, the stated purpose of the proposed float rule is to ensure that the
rate does not vary beyond cost-of-funds movements “after the borrower commits to a packager,”
the Proposal appears to indicate that once a packager offers a GMP with a rate, the adjustments
to the rate must comply with HUD's new float rule both before the applicant accepts the GMP,
provided the borrower accepts it within the required period, and after acceptance but before the
applicant locks in the rate.

14
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The proposed form of GMPA illustrates the proposed float rule as follows:

This interest rate is guaranteed through settlement if you accept and sign this
agreement now, and lock-in this rate by [insert date/time]. If you choose not to
accept by this time, we guarantee that the interest rate will not exceed _ % [over]
[under] the [prime] [index] rate for ___ days [30 days or greater]. If you do not
accept within this period, this offer will expire. If you accept this agreement, but
elect not to lock-in the rate at the time of acceptance, we further guarantee that
your interest rate will not exceed % [over] [under] the {prime] [index] rate or
other standard measure in lieu of an index when you do lock-in.

The requirement that the interest rate must float according to an observable and verifiable index
is highly problematic and does not take into account numerous legitimate pricing concerns,
beyond the market movement of interest rates. Most lenders today do not simply tie their pricing
of fixed rate mortgage loans to external indices. Rather, lenders alter prices on a constant basis
taking into account numerous factors, including the consumer demand for certain loans, what the
secondary market is buying and at what price, the need to balance out their portfolio at any given
point in time, the need to fill securitization pools being assembled at the end of a month, and a
host of other internal policies affecting pricing. Requiring lenders to alter their pricing models
and practices, we believe, would have a drastic effect on a lender’s control of its own destiny.
An effective pricing strategy is a valuable asset and often a competitive advantage for
companies. Forcing mortgage loan pricing to conform to a simplistic formula of adding a margin
to an external observable index seriously diminishes that asset in a way that could have major
ramifications.

We believe that HUD’s suggested alternative of the packager making its rates constantly public
on a website or other widely accessible medium should satisfy HUD’s concerns that an applicant
who locks in a rate is treated similarly with all other similarly-situated applicants. HUD should
particularly make clear that allowing the applicant to call a local or toll-free telephone number to
obtain current pricing information on specific products would satisfy the rule. Many packagers
may not have the systems capabilities to maintain loan package prices on a constant basis on a
website. Applicants may obtain the same information quickly by telephone at a much lower
strain on a packager’s systems. Moreover, some applicants may not have access to a computer;
virtually all applicants have access to a telephone.

We believe that the package approach, including the procedure to satisfy HUD's floating rate
concems, should work as follows:

An applicant should receive a GMPA that includes a conditional offer of an interest price
(including both rate and discount points) and a GMP closing cost amount for the specific loan
product for which he or she has applied. The product would be defined by various factors,
including loan amount, loan term, type of rate (fixed or adjustable), type of secured property
(single-family detached, condo unit, etc.), estimated loan-to-value ratio and, if applicable, the
lock-in period that applies to the offered price.

15
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To illustrate, assume a consumer applied for a packager’s “alpha” product — a 30-year fixed-
rate $200,000 conforming loan on a single family detached residence, whose rate is subject to a
60-day lock period. The GMP offer for that product that is effective as of the date and time
shown on the GMPA includes a conditional interest price of a 7% interest rate and one discount
point and a GMP cost amount of $2,000. If the applicant accepts and locks the rate immediately,
which will most likely happen on the telephone, she will receive that locked-in price, subject to
final underwriting and property valuation.

If the applicant either does not accept (and continues to shop) or accepts but does not lock the
rate, it is important that the applicant not be treated differently from any other applicant who
applied for that same product at that same time. This goal would be satisfied by having the
packager publish the price of that product on its website or otherwise make that price available
through another accessible medium such as the telephone on aregular, e.g., daily, basis, giving
both interest rate and discount points. With this information the applicant can track the price of
that product and choose when to accept (if he or she has not yet accepted the GMPA) and lock-in
the rate (assuming the product is able to be locked at that time). To assure that the applicant is
able to track the actual rate applied for, the packager must advise the applicant to factor in any
“add-ons” that affect the loan’s price.

Applicants not having access to a computer to check the packager’s website should be able, as
they are today, to call the packager to obtain the information on its current loan prices. As noted
in our recommendations at Tab 1, it is critical that HUD institute counseling and home mortgage
education programs, particularly for those consumers most susceptible to abuse or who may be
unlikely to shop for a loan. This education should include ways to access public computers to
track mortgage prices of packagers.

Published Rates Not Advertising Under TILA

Tt is important that packagers be able to publish their loan prices to satisfy HUD’s float rule
without triggering TILA advertising requirements. Among other things, those rules require the
disclosure of an APR and the terms of repayment. As noted above, many packagers are not in a
position to publish an APR and it would be a significant burden to have to publish and maintain
all the terms of repayment on every product a company offers. We urge HUD to recommend to
the Federal Reserve Board that publication of loan prices to satisfy HUD’s float rule are “notices
required by law” or “cost estimates for individual consumers™ that do not trigger TILA’s
advertising rules.® As noted below, we also urge HUD to preempt state advertising rules that
would require a packager publishing its loan prices to disclose an APR or make some other loan.
term disclosure.

* Under the Official Staff Commentary to Regulation Z, notices required by Federal or state law are not
“advertisements” for purposes of Regulation Z if the law mandates that specific information be displayed and only
the information so mandated is included in the notice. Similarly, cost estimates for individual consumers are not
TILA “advertisements.” Comment 226.2-2(a)1.ii.
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9. The Applicant Should Receive the Chart of Options Available to Pay Closing Costs
in the Revised Special Information Booklet, Not in the GMPA '

The GMPA includes in Section V a discussion of the ways that an applicant may pay his or her
closing costs. This is accompanied by a chart that compares the applicant’s selected interest
rate/points combination with other possible combinations.

We recommend that this discussion and chart be deleted from the GMPA. Instead, this
information should be included in the revised Special Information Booklet,4 which is provided
with the GMPA, for several reasons. First, some lenders today do not permit applicants to buy
up or buy down the rate. Consequently, this disclosure would not apply to all packagers.
Second, packagers that do offer different rate/point options will be disclosing those options on its
website or other accessible media to satisfy HUDs float rule. Moreover, the information on a
packager’s website will be current. The information on the GMPA if delivered through the
mails, by contrast, may already be out of date when received by the applicant, unless he or she
locked in the rate on the telephone. To further disclose hypothetical options that are also out of
date will be confusing and unhelpful. Finally, including the options and chart lengthens the
GMPA form that makes it less likely to be read. Again, although this last reason may not appear
to be a substantive objection, in reality it is. Applicants who receive a one-page disclosure are
likely to read it. Applicants who receive a 5 or 6-page disclosure are not.

It is much better to direct the applicant to the Special Information Booklet where the interaction
of intetest rate and points is explained in general terms. The applicant can then discuss with the
packager the possible interest rate/points combinations available for the applicant’s loan product.
This will be more understandable under our recommendation that discount points be disclosed
separately from the GMP cost amount. Finally, the explanation in the Special Information
Booklet will be helpful even to applicants who have already locked in a rate because many
lenders allow their locked-in applicants to select from a number of rate/point combinations on
their pricing grid.

10. - A GMP Offer Should Be Treated As a Pre-Qualification In Response To a RESPA
“Shopping Application” and Treated as Such for Regulations B and C Because the
Consumer Is Not Expecting Any Real Decision on the Loan Until After Acceptance
of the Offer.

4 Inthe preamble to the Proposal, HUD announced that it intends to revise the Special Information Booklet, as
prescribed by Section 5 of RESPA, concerning settlement costs consistent with the Final Rule.
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The Proposal broadens the existing definition of “application” under Regulation X, defining it as
“the submission of credit information (Social Security number, property address, basic income
information, the borrower’s information on the house price or a best estimate on the value of the
property, and the mortgage loan needed) by a borrower in anticipation of a credit decision,
whether oral, written or electronic, relating to a federally related mortgage loan.” By adding
“oral” submissions to the definition of application, HUD has made clear that telephone inquiries
by consumers will be treated as applications if the requisite information is provided. The
definition retains the existing requirement that a specific property must be identified. In
Question 28 of the Proposal, HUD asks for comments regarding the proposed definition of
“application” and, in particular, its impact on other federal disclosure requirements.

By defining application so broadly, HUD is assuring that consumers may receive either a GMP
offer or a GFE early in the shopping process. Because Regulation Z’s definition of application is
based on that of Regulation X, the borrower’s submission of a RESPA application will also
trigger TILA disclosures. This is consistent with the Proposal’s overall goal to better enable
consumers to shop.

It is important to recognize, however, that at this stage of the process the consumer is not
expecting a real loan decision, While the conditional interest rate offer in the GMP is more than
a simple quote of an available rate, it is not a fully underwritten rate. In this sense it is more like
a pre-qualification that the consumer can use to shop. For this reason, we recommend that the
definition of application in Regulation X be bifurcated between a “Shopping Application” and a
“Final Application.” The Shopping Application is the consumer’s submission of the few items
required to provide a GMP offer. It is not submitted in anticipation of a credit decision, rather it
is submitted to receive a GMP offer (or a GFE in a non-GMP transaction) to aid in the
consumer’s shopping for a loan. The Final Application occurs once the consumer accepts the
GMP offer (or GFE) and submits the additional information needed to process and underwrite
the loan. At this point, the shopping phase is over and the applicant is submitting information in
anticipation of an actual credit decision.

The submission of a Shopping Application should rarely be treated as an application for purposes
of Regulation B and never be so treated for Regulation C. Treating every submission for a GMP
offer as an application for these regulations will create severe compliance and customer relations
problems and skewed Home Mortgage Disclosure Act reporting.

Under Regulation B, an “application” is defined as an oral or written request for an extension of
credit in accordance with the procedures established by the creditor. Under the Regulation B
Commentary, the creditor’s response to an inquiry will determine whether that inquiry will be
treated as an application. Thus, if a packager clearly communicates that the consumer requesting
a GMP offer does not qualify for a loan, then the inquiry would likely be considered an
application and such communication would constitute adverse action. Most lenders today would
not deliver such an absolute communication on the basis of such preliminary information. The
important point, however, is that a consumer who requests and receives a GMP offer should not
be deemed to have submitted an application under Regulation B simply by virtue of receiving
such offer. Under the new packaging regime, the consumer can be expected to request and
receive numerous GMP offers before making a decision on which one to pursue. Once the
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consumer accepts a GMP offer, the packager wili commence full underwriting, and the consumer
now expects a loan decision. Before that, however, there is no expectation of any action and the
consumer will only be confused or frustrated if he or she receives a notice of adverse action on
an incomplete application or a notice of incompleteness.

Similarly, for purposes of Regulation C, the request for a GMP offer should be regarded as a
“prequalification” that is not reportable on the HMDA/LAR. As noted, the consumer who
receives a GMP offer from one packager is most likely making similar inquiries and receiving
similar GMP offers from other packagers. These requests are akin to “a request by a prospective
loan applicant for a preliminary determination of whether the prospective application would
likely qualify for credit under the institution’s standards.” See Regulation C Commentary 203.2-
Definitions, 2(b).

To this end, HUD should allow creditors to indicate in their GMP offers that a request for a GMP
offer does not constitute an application for credit under either Regulation B or Regulation C
unless and until the consumer accepts the GMP offer. Similar information should also be
included in the revised Special Information Booklet so that consumers are aware of this
distinction early in the shopping process.

Characterizing the GMP offer as a pre-qualification is consistent with the level of underwriting
the packager will perform using the basic credit and income information described in the
Proposal’s definition of “application.” The consumer is not taking the time to complete a full
1003-loan application to receive a GMP offer. Rather, the consumer is generally delivering 5 or
6 pieces of relevant information, consistent with the information needed to obtain a pre-
qualification. While a packager who desires to obtain more information to develop its GMP
offer should be permitted to request such information, in general no information is obtained on
the applicant’s assets or cash to close and there is no detail received on the applicant’s debts
beyond what is shown on the credit report. The GMP offer is based on a simple, preliminary
credit review. This may include running the applicant’s information through an automated
underwriting system, if the packager has access to one, or applying the basic debt to income ratio
criteria the packager uses to underwrite mortgage loans. But it should be understood for what it
is and what it is not. Itis in no way a full credit underwrite.

We realize that some consumer advocates would prefer that the packager perform a full credit
underwrite on the applicant before offering the GMP, so that the loan approval would be
conditioned solely on the verification of the applicant’s initial information, the appraisal, as well
as the customary closing conditions, such as evidence of clear title. First, far more information .
would have to be collected from the applicant, along the lines of the 1003 application form, to
achieve this goal. But beyond that, the process would be so time-consuming and costly that
packagers would not provide a GMP offer if they could not be compensated for the work they
have performed.

We recommended above that packagers should be permitted to charge a minimal fee to provide a
GMP offer, basically to be able to control the volume of applications in peak periods. However,
if the packager is required to perform a full underwrite at no or minimal cost on every consumer
requesting a GMP offer, making those offers will quickly become uneconomical, undercutting
the incentives for, and benefits of, packaging. Under the Proposal’s new regime of increased
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shopping and competition, packagers realize that the percentage of applicants accepting their
GMP offer will be much lower in the future than the percentage of applicants who follow
through with their applications to loan originators today. The benefits of packaging to
consumers will be lost entirely if packagers perceive that the costs of doing the work necessary
to provide GMP offers to numerous consumers exceed the benefits of obtaining some portion of
those consumers as borrowers.

Allowing consumers to obtain, with extremely little investment in time and money, a GMP offer
with a conditional interest price based on a preliminary credit review and a guaranteed closing
cost amount is a valuable benefit, far exceeding what is provided today. Rather than
undercutting the viability of the GMP concept by forcing a more complete underwrite at such an
early stage, we should focus on how to get that benefit out in the marketplace as soon as
possible.

Withdrawn Applications

Under current Regulation X, a lender need not provide a GFE if the application is denied before
the end of the three-business-day period. We recommend this be amended to make clear that if a
Shopping Application is denied or withdrawn before the end of such three-business-day period,
no GMPA or GFE need be sent out.

11. Al Parties to the GMPA, Including the Applicant, Should be Bound Upon
Acceptance So That the GMPA Has Contractual Validity

The Proposal currently requires that upon the applicant’s acceptance of the GMPA only the
packager will be bound to its terms. Specifically, Section VII of the GMPA advises the applicant
that once he or she accepts and signs the GMPA, the packager will be contractually bound to its
terms, provided that the applicant qualifies for the loan based on the applicant’s credit rating, the
appraisal, and other appropriate criteria. Under the Proposal, an authorized agent of the packager
must sign the GMPA. Moreover, if the packager is not a lender, the packager must have the
lender sign the GMPA to agree to provide the loan. (We recommend later in this letter at item 24
that the lender not be required to sign the GMPA, but that a non-lender packager must certify
that it has arrangements with one or more lenders that will accept the GMPs, subject to such
lenders’ underwriting and final approval of the loan.)

We recommend that the GMPA be revised to bind both the applicant and the packager to the
terms set forth in the GMPA and to communicate that the terms set forth in the GMPA control. -
Although no packager will try to force an applicant to obtain a loan he or she does not want, this
contractual agreement will help expedite resolution of cases where the applicant argues that the
GMPA contains terms that are different than what were agreed to orally.

12.  The GMPA Should Satisfy TILA’s Itemization of Amount Financed
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Under current Regulation Z, the GFE provided pursuant to Regulation X satisfies the
requirement to disclose the “itemization of amount financed” under Regulation Z. We urge
HUD to recommend to the Federal Reserve Board that the GMPA should satisfy TILA’s
“Itemization of Amount Financed” disclosure just as the GFE currently satisfies such disclosure.

Under the Proposal, a packager that meets all the requirements in proposed § 3500.16 to qualify
for the safe harbor exemption can provide the GMPA in lieu of the GFE. Proposed § 3500.16(d).
Indeed, under proposed § 3500.16(b), a GMP satisfies Sections 4 (regarding the HUD-1
settlement statement) and 5 (dealing with the special information booklet and the GFE) of
RESPA if the conditions for the safe harbor exemption are met. In that HUD appears to regard
the GMPA as fully satisfying the requirements of Section 5 of RESPA that applicants receive a
GFE, HUD should have no issue making this recommendation to the Board.

Moreover, while the itemization of amount financed does indicate the non-finance charge
amounts paid to other persons by the creditor on the consumer’s behalf, it does not separately
itemize prepaid finance charges. Rather, it lists them in a Jump sum. The information received
in the GMP is more helpful to the consumer to shop for a loan.

B. Treatment of Specific Services and Costs Under the GMP

13.  The GMP Cost Amount Should Not Include Mortgage Insurance Because the
Principal Determinant of This Cost — the Property Valuation —Is Not Yet Known

The Proposal includes the upfront cost of mortgage insurance (excluding reserves) in the GMP
cost amount. Moreover, the Proposal states that the GMPA must “advise the borrower . . .
whether the guaranteed mortgage package price includes an upfront maximum mortgage
insurance premium based upon the borrower’s assertion of the value of the property and the loan
amount needed and that the mortgage insurance premium may decrease or be removed after full
underwriting,” In Question 21 of the Proposal, HUD requests comment on the treatment of
mortgage insurance in the Proposal.

As a preliminary observation, the Proposal’s statement that the GMP includes a “maximum”
mortgage insurance upfront premium is problematic. If the applicant over-estimates the value of
the property, compared with the final appraisal, the upfront mortgage insurance premium
included in the GMP may be too low. Thus, if mortgage insurance is in the package, any
disclosure on the GMPA regarding the amount of mortgage insurance premium the consumer
must pay should state that the upfront mortgage insurance premium may “increase” as well as -
decrease or be removed after property appraisal and full underwriting. As discussed below,
however, we recommend upfront mortgage insurance costs not be included in the guaranteed
package.

We believe that the upfront mortgage insurance cost should not be included in the package
because any statement of the amount of such cost at or shortly after application is too much of a
guessing game. The consumer is not an appraiser. Although he or she may have a general sense
of what the mortgaged property is worth, being off by 1 or 2 percent could mean the difference
between needing mortgage insurance and not needing mortgage insurance or between tiers of
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coverage. Until a valuation is performed to the lender’s standards, providing a meaningful
guarantee of mortgage insurance costs to the consumer is impossible. In fact, requiring mortgage
insurance to be included will result in packagers heavily discounting the applicant’s assertion of
value to ensure that they include any mortgage insurance cost that might be needed.

To achieve HUD's stated purpose of providing consumers with settlement costs disclosures that
are as firm as possible, items that make up the settlement costs should be fixed costs. Mortgage
insurance costs are subject to too many variables to be included in the package costs.

HUD indicated in Question 21 of the Proposal that one concern of excluding mortgage insurance
from the package is that it represents a “major charge” to the consumer. While mortgage
insurance may have been a major settlement cost in the past, it is no longer in the vast majority
of cases. Most private mortgage insurance policies today are monthly-pay policies with very
little, if any, premium paid upfront -— typically, the only settlement charge is an escrow cushion.
Thus, treating mortgage insurance as an estimated “Other Required Settlement Cost” on the
GMPA should not reduce the benefit of the GMP to consumers. Moreover, the cost of mortgage
insurance is fully disclosed as a component in the finance charge and APR disclosed under
TILA.

To account for the uncertainty of mortgage insurance at application but still to give the consumer
the most meaningful information possible, we recommend that the packager provide the
applicant with [two] disclosures regarding mortgage insurance. The initial disclosure would be
an estimate of the cost of the upfront mortgage insurance premium as an “Other Required
Settlement Cost” in the GMPA. In addition, the GMPA would disclose the packager’s policy for
requiring mortgage insurance (i.e., when the loan-to-value ratio is 80% or greater), and a
statement that the estimate, of any, of the cost of upfront mortgage insurance is based on the
loan’s loan-to-value ratio calculated from the applicant’s assertion of the value of the property.

No later than 30 days after the applicant accepts the GMPA, during which time the packager will
obtain an evaluation of the property, a final mortgage insurance costs disclosure would be
provided to the applicant including: (i) the final amount of the upfront mortgage insurance
premium, and, in cases where the final amount exceeds the initial estimate in the GMPA, the
reason(s) why the final amount exceeds the estimate; and (ii) a statement that the upfront
mortgage insurance premiums collected at settlement (not including reserves) will not exceed the
final amount of such premiums in the disclosure, unless the applicant subsequently requests a
change in the amount or terms of the loan.

If the packager provides this second disclosure, and the costs of mortgage insurance at closing do
not exceed the final amount of such costs as disclosed, the Section 8 exemption should apply to
the packagers arrangements with mortgage insurers for insurance.

To further ensure that consumers fully understand the role of mortgage insurance in the foan
process, we recommend that information regarding morigage insurance and its costs should be
included in the Special Information Booklet, which HUD indicated that it would revise to be
consistent with the final rule. The marginal benefit of disclosing on the GMPA what portion of a
loan’s APR is attributable to mortgage insurance is far outweighed by the costs of calculating
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and providing such information and the additional complexity it adds to the model GMPA
disclosure, particularly given the uncertainty of the information pending the receipt of the
property’s appraised value. Information that gives the consumer a general sense of the additional
cost of mortgage insurance over the term of the loan is best included in the Special Information
Booklet.

14. The GMP Price Should Not Include Flood Insurance Because the Determinant of
This Cost — the Flood Search Report — Has Not Been Ordered or Performed

Under the Proposal, flood insurance is included in the GMP cost amount. Although we agree
that this amount should include the cost of a flood certification, we urge HUD to exclude flood
insurance from the package cost because, like mortgage insurance, this is a service that may or
may not be required to be purchased, depending upon whether or not the property is located in a
flood zone, as indicated by the flood search report, once that has been ordered. Like the
appraisal, the flood search will not be ordered or performed until the applicant accepts the
package. The packager clearly will not know whether it will be required or how much the
insurance will cost until it receives this report.

In addition, like hazard insurance, flood insurance is often purchased separately, outside of the
loan transaction, and the consumer can choose the deductible, which affects the final cost of the
insurance. For these reasons, we recommend that HUD treat flood insurance as an “Other
Required Settlement Cost” on the GMPA.

15.  The GMP Cost Amount Should Not Include Charges Payable In a Comparable
Cash Transaction

The Proposal defines the GMP not by delineating specifically what services are included in it,
but by including in the package all services the packager requires for settlement, except for
certain specified items that are excluded from it.” Thus, for example, by not excluding them,
HUD has included mortgage recording taxes and charges in the guaranteed package cost. Our
members believe that they can accommodate the inclusion of recording taxes and charges in the
GMP cost amount, provided that the rule makes clear that changes in the loan amount, which
determines the taxes and several other charges, will result in changes in the GMP cost amount.
However, this issue points to a more significant clarification that must be made.

The GMP cost amount should not include any charge that is payable in a comparable cash
transaction. Thus, while mortgage recording taxes and charges are in the GMP cost amount,
transfer taxes paid on the recorded deed in a purchase transaction or property taxes that are
apportioned in a purchase transaction should not be. This is consistent with TILA’s definition of
a finance charge. Under TILA, finance charges are defined generally as any charge required by
the creditor as a condition of the extension of credit, excluding any charge “of a type payable ina
comparable cash transaction.” See Regulation Z § 226.4(a).

See Proposed § 3300.2(b) (defining “packaged services” as “settlement services that the lender requires for
settlement and includes all services except per diem interest, hazard insurance, escrow/reserves, and optional
settlement services™).
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Itemizing Taxes for IRS Purposes

We recommend that HUD not require the packager to break out recording taxes and charges for
purposes of the borrower’s tax deduction. Packagers will take this step on their own as
necessary to accommodate their borrowers.

16.  The GMPA Should Not Include Costs Required to Satisfy Underwriting or Closing
Conditions That Are Not for Settlement Services

The Proposal should clarify that the GMP cost amount does not include costs that are required to
satisfy underwriting conditions or closing conditions, but that are not for settlement services
necessary to obtain the loan. For example, a lender’s underwriting condition for a newly
constructed residence may include obtaining a certificate of occupancy. In some cases, obtaining
this certificate will require payment by the applicant of a subdivision assessment, which the
closing attorney may collect at or before closing. This payment, however, should not be in the
package because it is necessary to satisfy a customary closing condition and is not a cost for a
settlement service. :

Another example is the cost of an environmental audit. If, for example, the appraiser noted some
possible contaminated soil on a rural property resulting from some underground storage tanks,
the lender could rightly refuse to approve the loan until it receives a Phase 1 environmental
report on the property. The cost of this report is necessary to satisfy an underwriting condition
and is not for a settlement service. Lenders must be able to assume that the properties securing
their mortgages comply with local laws and ordinances, including environmental restrictions.
Costs to assure such compliance should not be included in the GMP cost amount.

A further example is the cost of paying off, releasing or subordinating prior liens. These
amounts are not for settlement services, but are required to meet the closing condition that the
new mortgage is in a first-lien position on the secured property.

Finally, costs due to unforeseeable and extraordinary circumstances, including acts of God, war,
and other disasters, should not be included in the GMP cost amount. It is unfair to put the entire
burden of these types of costs, whatever they might be, on the packager. As is done today, the
lender and the applicant will have to work out how to handle these unforeseen costs on a case-
by-case basis.

17. It Is Unnecessary for the GMP To Include a 10% Tolerance on Escrows Because of
Existing Regulation X Rules

The Proposal excludes amounts charged for reserves/escrow from the GMP cost amount, but
requires that an estimate of the reserves/escrow charges be included in the GMPA. The Proposal
subjects estimates of reserves/escrow to a ten percent tolerance, absent “unforeseeable and
extraordinary circumstances” defined as “acts of God, war, disaster, or any other emergency,
making it impossible or impractical to perform.” Proposed § 3500.2(b). If these circumstances
exist and cause the escrow to exceed the amount estimated in the GMPA by more than ten

24



97

percent, the packager must retain documentation of these circumstances for five years after
settlement. Proposed § 3500.10(e). Presumably, this ten percent tolerance on the estimate of
amounts charged for reserves/escrow reflects intent to deter lenders from abusing the use of
reserves/escrow by collecting greater payments to the reserves/escrow account than are
necessary.

First, we are not aware that this has been a notable area of abuse, particularly since HUD
clarified its escrow rules under Section 3500.17 of Regulation X to require aggregate accounting.

Second, we believe that the tolerance is unnecessary in light of HUD’s existing escrow rules
regarding the amounts that may be collected at settiement under Section 10 of RESPA.

Imposing a separate tolerance will not yield greater accuracy in the estimates of the
reserves/escrows. In addition, a tolerance for reserves/escrow is problematic because such
estimates vary widely depending on the settlement date and loan originators will have to factor in
and track changes in property taxes and insurance rates, information that many loan originators
may not possess.” Some escrow items, such as escrows for taxes on new construction, are
impossible to estimate consistently with precision. For example, this information varies based
on property values and there are factors affecting these values, such as changing tax assessments
that are wholly outside of the packager’s control and in some cases knowledge. In other cases,
the packager’s knowledge comes after the GMP is offered. As noted above, whether a packager
need even include reserves for mortgage insurance will depend upon the valuation of the
property obtained by the packager. A packager estimating reserves based on the applicant’s
assertion of the value of the property being financed, under which assertion no mortgage
insurance is required, should not be held to a tolerance when the valuation of the property
subsequently obtained by the packager shows a lesser value which triggers the need for mortgage
insurance.

Also, a tolerance is unnecessary because consumers will generally not use reserves/escrow as a
basis for shopping inquiries because in most cases these items should generally be the same for
all packagers. These amounts will differ only in unusual cases where, for example, lenders may
use a different escrow cushion.

Rather than include a tolerance for reserves/escrow, we recommend that the GMPA disclose that
these items should not vary from packager to packager, absent unusual circumstances.
Moreover, the Special Information Booklet should urge applicants who are comparing packages
to specifically question a packager’s reserves/escrow estimated amount that differs from the
estimates of other packagers.

If HUD determines to keep the tolerance on reserves/escrow, servicers would need to conduct an
escrow analysis immediately after closing and increase the reserves/escrow as needed to address
any escrow deficiencies or shortages pursuant to RESPA’s existing escrow rules.

¢ See HUD's final rule adopting aggregate escrow requirements, expecting servicers rather than originators to

provide the initial escrow analysis because of the expectation that servicers are more likely to have accurate
information. 59 Fed. Reg. 53893.
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18. Disclosure of Anticipated Ordering of Credit Report, Pest Inspection, Appraisal, or
Lender’s Title Insurance

The GMP gives packagers the freedom to decide on a case-by-case basis which services are
required for each mortgage loan. Accordingly, the Proposal does not require packagers to
itemize settlement services included in the GMP. Section 1l of the GMPA expressly informs
borrowers that “[t}he precise services for each transaction may vary.”

The CMC strongly supports this approach. Lenders today commonly forego the traditional
settlement services required to originate a loan as both portfolio investors and securitizers
reassess the value they place on appraisals, title insurance, and other common settlement
services. More and more, lenders are obtaining automated alternatives to traditional services,
such as automated valuation systems in lieu of traditional appraisals for certain low risk loans.
Similar alternatives are being developed for title examinations and title insurance. The Proposal
encourages packagers to continue developing these more cost-effective systems, with consumers
the likely beneficiaries of the reduced settlement costs.

HUD has requested comment in Question 17 of the Proposal regarding whether packagers should
be required to inform the applicant whether the packager anticipates obtaining items such as an
appraisal, lender’s title insurance, a credit report, or a pest inspection. Attachment A-1 of the
GMPA further stipulates that the applicant is entitled to a copy of any of these reports,
presumably, although the form does not specify this, free of charge. HUD believes that these
services are of specific interest and value to the applicant in making choices, such as, for
example, whether to purchase owner’s title insurance.

We understand the need to strike a balance between maintaining the integrity of the package
approach and providing the consumer with useful information. We believe, however, that this
requirement should be modified to adhere to the packaging concept more closely, and that this
can be achieved without sacrificing useful consumer information. It should be sufficient for the
packager to inform the consumer that he or she may inquire whether the packager has obtained a
lender’s valuation of the property, a lender’s inspection of title, credit verification, or a pest
inspection, using these specific terms. Packagers will compete, in part, on whether they provide
additional useful items for the consumer. With the exception of the pest inspection, which
generally is a condition of the sales contract in any event, we do not think that those packagers
should be required to deliver these items. It is important that the consumer understand that all
items obtained by the packager to make the loan are for the packager, not the consumer.

With respect to the appraisal, the applicant already can obtain a copy of the appraisal or other
valuation upon request in accordance with the procedures set forth in Regulation B, Section
202.5a. This requirement does not need amplification.

With respect to title insurance, we believe that whether the packager provides a copy of the
packager’s title inspection should be at the packager’s discretion, not a requirement of the safe
harbor exemption. The packager should inform the applicant, if asked, that a title inspection was
performed and whether title insurance was obtained that may affect the applicant’s cost of
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obtaining owner’s title insurance. The packager, however, should not have to provide a copy of
the title inspection report or title insurance obtained. Often these title inspection reports include
copies of documents, such as utility easements, that are referred to in the report. Other reports
may be based on internal proprietary systems. The packager’s title inspection and/or insurance
are obtained for the packager, not the consumer.

With respect to credit verification, HUD should not require packagers to reveal which credit
verification procedures they use, because in many cases these are proprietary underwriting tools.
For similar reasons, HUD should not require packagers to provide the reports they use to make
underwriting decisions. Packagers obtain and generate various credit information in various
formats to underwrite the applicant’s credit, ranging from a simple commercial credit score to an
internal and proprietary mortgage score to a full standard, factual credit report obtained from one
or more credit bureaus, with many variations in between. Section 609 of the Federal Fair Credit
Reporting Act (“FCRA”) already gives consumers access to their credit file information to
ensure that the information is accurate. But FCRA does not require credit bureaus or creditors to
provide credit scores or any other risk scores or predictors relating to the consumer. In fact,
many contracts with credit bureaus expressly forbid the creditor from handing out credit scores.
HUD should not effectively expand FCRA by requiring packagers to reveal their credit
verification procedures or reports used in underwriting.

With respect to the pest inspection, we believe it would be very useful for the applicant to be
able to obtain a copy of the pest inspection used by the packager, even though a pest inspection
is a condition of a home sale and the inspection is generally ordered and paid for by the seller. In
refinance transactions, the packager may not require a pest inspection. However, we believe a
lender or other packager should comply with an applicant’s request for a copy of the pest
inspection. Packagers should be able to make clear, however, that the pest inspection was
obtained for their purposes in underwriting the loans and that they have no responsibility for the
pest inspection in any respect.

Overall, the above-recommended approach will keep origination costs down, which is the goal of
packaging. The expense of requiring packagers to provide free reports on all these items (except
the appraisal, which is covered by Regulation B and the pest inspection), and of monitoring
compliance with such requirement, should not be underestimated. In this case, in addition to the
more substantive reasons set forth above, the expense of creating systems to make the
determination of what reports or items to deliver in each loan outweighs the usefulness to the
consumer of having the information and reports. The consumer really just wants to know
whether these items were obtained.

In light of the foregoing, we recommend Attachment A-1 to the GMPA be deleted.

19.  Applicant Requests of Providers Not Covered By GMP

The Proposal is silent on the treatment of settiement charges in the GMP in situations where the
applicant requests that a particular provider, such as closing attorney, be used. Where the

requested provider differs from the one the packager planned to use, the costs of such provider
may increase the GMP cost amount. These requests generally are inconsistent with the
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packaging approach under which the packager selects and negotiates with the providers
participating in the package. However, lenders and packagers should be able to honor these
requests without losing the safe harbor exemption.

We recommend that the Proposal provide packagers the option of allowing the applicant to select
a specific settlement service provider other than the packager’s provider. In such case, the
applicant must pay the charges of the applicant’s selected provider separate from the GMP cost
amount. Obviously, the packager is free to reduce the cost of the package, if it deems
appropriate under the situation, but no reduction in such cost amount should be mandated. The
packager may be using average cost pricing with its customary vendors that will make it very
difficult to compare prices with an applicant-selected provider on any individual loan.

C. Scope of Safe Harbor Exemption

20.  The Safe Harbor Exemption Should Be Applicable to HOEPA Loans Because
HOEPA Borrowers Are Those Most in Need of a GMP Offer That Reduces Costs
and Enhances Shopping

The Proposal excludes from the safe harbor exemption high-cost loans subject to the federal
Home Ownership and Equity Protection Act (“HOEPA™) or for loans that HUD may, during the
course of this rulemaking, deem as not suitable for the safe harbor exemption. HUD has
requested comment in Question 15 of the Proposal regarding whether the exclusion of HOEPA
loans, or any other loans, from the safe harbor exemption is appropriate.

The CMC believes that excluding HOEPA loans from the safe harbor exemption is
inappropriate. There is no reason to withhold from HOEPA loan borrowers the ciear shopping
and cost-savings advantages of obtaining GMP offers. As discussed above, the safe harbor
exemption allows packagers to bring their purchasing leverage to bear on settlement costs and to
guarantee their amount up front. To the argument that many HOEPA borrowers today do not
shop effectively for their loans, we respond that the ability to receive GMP offers may be the
best way to motivate them to shop. In fact, HOEPA borrowers are likely those most in need of
GMP offers. Armed with guaranteed settlement cost offers, HOEPA borrowers can focus on
obtaining the best loan price (in terms of rate and discount points) available to them in the
market.

HOEPA and State Law “Points and Fees” Issue

We are particularly concemed about a specific issue that could result in many prime loans being
inadvertently treated as HOEPA loans as a result of packaging. As HUD is aware, one of the
triggers of HOEPA is if the “points and fees” charged to the borrower equal or exceeds 8 percent
of the loan amount (8 points). Under § 226.32(b) of Regulation Z, “points and fees” includes,
among other things, “all items listed in § 226.4(c)(7) (other than amounts held for future
payment of taxes) unless the charge is reasonable, the creditor receives no direct or indirect
compensation in connection with the charge, and the charge is not paid to an affiliate of the
creditor.” Section 226.4(c)(7) charges include, among other things, the following fees, if bona
fide and reasonable in amount: (i) fees for title examination, abstract of title, title insurance,
property survey, and similar purposes; (ii) fees for preparing loan-related documents, such as
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deeds, mortgages, and reconveyance or settlement documents; (iii) notary and credit-report fees;
and (iv) property appraisal fees or fees for inspections to assess the value or condition of the
property if the service is performed prior to closing, including fees related to pest-infestation or
flood-hazard determinations.

Notably the § 226.4(c)(7) fees are precisely those types of fees that are covered by the GMP cost
amount. If these fees are treated as direct or indirect compensation to the creditor or as paid to
an affiliate of the creditor, they will all be counted toward the HOEPA points and fees test,
rendering many prime loans subject to HOEPA’s provisions.

In addition to HOEPA, many states have high cost loan laws with “points and fees” thresholds
that are lower than HOEPA's 8 points. Packaging should not inadvertently convert loans that

would not ordinarily trigger these laws into high cost loans that must comply with these laws’

increased disclosures and more restrictive provisions.

This issue must be clarified. The difficulty is that under the packaging approach lenders and
other packagers will have situations where their GMP cost amounts will not be based on
transaction-specific costs for vendors’ services. A packager may find it advantageous to agree
with an appraisal management company, for example, to pay an annual sum in advance for all its
appraisal orders for that year. The next year, the parties will reset the annual sum based on the
experience (the number of appraisal orders, the quality of the work, etc.) in the previous year.

We recommend that packagers be able to exclude amounts from the GMP cost figure, for
purposes of calculating the “points and fees,” so long as they have a reasonable basis for doing
so. For example, a packager who pays an annual sum of $100,000 to an appraisal management
company upon the expectation that it will order 1,000 appraisals from the company during the
year would have a reasonable basis for excluding $100 from the GMP cost amount for each loan
it originated that year. We urge HUD to recommend this solution to the Federal Reserve Board.

The uncertainty that this situation creates, however, is another reason to make the safe harbor
available to HOEPA loans. To not do so creates untenable risks for lenders who, when making
any loan with a GMP cost amount that nears the applicable threshold, will not know whether it is
protected by the safe harbor exemption.

21.  The Scope of the Safe Harbor Should Be Clarified and Provide for a Cure
Provision To Avoid Unnecessary Loss of the Section 8 Exemption Due to Non-
Material Mistakes

The Proposal’s safe harbor exemption from Section 8 of RESPA provides that “[a] Guaranteed
Mortgage Package, including any payment, discount, pricing arrangement or any other
exchanges of things of value by and between persons or entities offering their services and
compensated through guaranteed mortgage packages (hereinafter “packagers™) and participating
settlement service providers as part of such transaction, shall not violate Section 8 of RESPA ...
if the conditions set forth in this section are met.”

The safe harbor covers the cost of the GMP charged to the borrower, which deters potential
allegations that whatever deals between the packager and the service providers individually or
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collectively constitute an unearned fee under Section 8(b) of RESPA. In addition, the exemption
covers any exchanges of value between packagers and “participating settlement service
providers,” defined as those providers that provide settlement services in a GMP and whose
charges are included in the GMP price.

in Tab 3, we recommend several wording changes to the language of the safe harbor, as well as
to the definition of participating settlement service provider that, we believe, makes the
application of the safe harbor clearer. Among other changes, we clarify that -

¢ Even where the guaranteed mortgage package price is zero, as in a no-cost loan, the
participating settlement service providers who provided settlement services for that loan
are still covered by the safe harbor exemption.

¢ The safe harbor exemption covers arrangements and payments between a non-lender
packager and the lender, as well as payments between each of those entities and the
participating settlement service providers.

o The loss of the safe harbor exemption because of an un-cured over-collection of
guaranteed loan settlement charges should only affect the packager and the settlement
agent. Participating settlement service providers acting in good faith should not lose the
exemption because they do not control the amounts collected at settlement and will likely
never be aware that a violation of the safe harbor conditions has occurred.

The other changes to the safe harbor provisions are self-explanatory.

HUD has requested comment in Questions 11 and 12 of the Proposal regarding whether the
proposed scope of the safe harbor is appropriate and whether a provision allowing for volume
discounts and/or mark-ups when a package is involved is sufficient to enhance competition,
lower settlement costs for borrowers and simplify the mortgage shopping process.

We do not believe a narrower exemption allowing for volume discounts and/or mark-ups would
be appropriate for this rule because it would unduly restrict packagers in their negotiations with
their settlement service vendors. It is true that, if only volume discounts and mark-ups were
expressly permitted, packagers could freely exchange promises of a greater volume of ordersto a
settlement service provider for discounts on the price. Because vendors usually achieve some
economies of scale from a greater volume of orders, they would likely agree to this exchange.
This would exert downward pressure on the lump sum closing costs amount that packagers offer
consumers to meet market competition.

Such a narrow exemption, however, is insufficient because it unnecessarily constrains the range
of possible packager/vendor negotiated arrangements, and needlessly creates uncertainty for any
variant from a simple agreement that fits the express, narrow exemption. How would such an
exemption apply to an arrangement, for example, that required a vendor to supply a second
settlement service (e.g., a flood certification) to a packager “for free” every time the packager
ordered the initial service (e.g., an appraisal). Is that second service a “discount”? What if that
second service is not a settlement service, but just a valuable service or good to the packager
(e.g., additional industry or marketing data)? Or how would such an exemption apply to an
arrangement that required the vendor to defray certain costs of a packager depending upon the
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volume of orders received, but the costs were not loan specific costs? How related must those
costs be to the service provided? None of these questions is clearly answered by a narrow
exemption.

The fact is that there are numerous mutually advantageous, economic arrangements packagers
can enter into with third party service providers and there is no reason to limit them to a simple
“if you give me volume, ['ll give you a discount” negotiation. If it is of more value to both
parties to reach a different agreement, they should be able to do so, as long as the packager
guarantees the total costs to the borrower. Value, like money, is fungible. A volume discount is
no more and no less a thing of value than a second free service or a reimbursement of a
packager’s cost. The goal is to create an incentive to have packagers offer guaranteed closing
costs. To reach that goal, the exemption must be clear and certain. Otherwise, any negotiation
that varies an iota from the straight volume discount mode! will be subject to a needless cloud of
legal exposure under Section 8.

Cure Provision

The CMC has two additional principle issues with the structure of the proposed safe harbor.
First, if the GMPA contains all of the information that HUD proposed, including information that
overlaps with TILA disclosures, such as of information regarding monthly payments, APR,
ARM loan information and so forth, any small error in those disclosures could resuit in the loss
of the exemption. As noted above, we strongly recommend that this information not be required
in the GMPA. If our recommendations are not followed, however, the safe harbor exemption
should be available to packagers and participating settlement service providers as long as the
one, guaranteed material disclosure — the amount of the guaranteed settlement costs — is honored
at closing. The interest price is not guaranteed so it can vary. But the heart of the GMP is the
guaranteed costs. It would be unfair, we believe, to deny the exemption to a packager because
the monthly principal and interest and mortgage insurance premium for one of the options on the
chart is off by a few dollars or because the packager delivered the GMPA within 4 business days,
not 3, of the application. These are not material errors for purposes of the exemption.

Second, even on one loan, the loss of the safe harbor exemption could result in significant
liability. The damages for violating RESPA equal three times the amount of settlement services
involved. In this new disclosure system, plaintiffs can be expected to argue that the damages
should be equal to three times the guaranteed mortgage package price.

To address this concern, we believe there should be an opportunity to cure honest mistakes
without losing the exemption. For example, if a closing agent inadvertently charges $10 more
for an amount that should have been in the package, the packager should be able to review that
loan and refund the money without losing the exemption. Specifically, the rule should containa
cure provision that provides that: (i) the packager may cure a2 mistake it discovers on its own
without penalty for 90 days from the date of closing by refunding any payment in excess of the
costs agreed to under the GMPA; and (i) if; after the 90 days, the borrower discovers a mistake,
the packager will refund double any excess payment under the GMPA. The cure provision
would apply for up to one year from the date of closing. As long as a packager complied with
the cure provisions, the packager would not lose the safe harbor exemption. This cure provision
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would not be available to any loan originator that engaged in a pattern or practice of willfully
and fraudulently charging amounts that exceed the guaranteed cost amount.

22.  Arrangements Covered By the Safe Harbor Exemption Should Not Taint Loans
Originated Using the GFE

Under the Proposal, Section 8 of RESPA remains applicable to payments by and between
packagers or participating settlement service providers and parties outside the GMP. The
preamble to the Proposal notes, for example, that a real estate agent, outside of the package,
would continue to be subject to Section 8 for accepting a payment from a packager for referring
a consumer to a package. Referrals to a packager by an affiliate of the packager that is not
participating in the GMP remain subject to the affiliated business exemption requirements. HUD
has requested comment in Question 12 of the Proposal with respect to how the safe harbor
exemption should apply to affiliated business arrangements to protect consumers from steering.

Packagers will encounter significant compliance difficulties when they deal with settlement
service providers who are included in 2a GMP in one transaction but not in another. For example,
a packager offering GMPs on a regular basis may occasionally originate a loan under the GFE, to
which the safe harbor exemption will not apply. It appears inevitable that consumers will end up
being charged one price for a service on a GMP loan and another (higher) price for the same
service in a GFE loan. This situation cannot be allowed to become a basis for litigation or
enforcement.

If a packager ensures that any arrangements it makes with its service providers in connection
with loans originated under a GMP do not apply to GFE loans, HUD should make clear that the
safe harbor exemption is absolute and the arrangements covered by the exemption may not be
used to challenge referrals to service providers in connection with GFE loans.

The critical point is to prohibit a plaintiff challenging a GFE transaction for Section 8 violations,
or a court hearing such claim, to consider any aspect of the GMP deals offered by the packager
as part of the challenge. For example, a claim that the GFE service costs more due to the fact
that the parties have a package deal should not be allowed as an argument in any forum.

With respect to affiliated business arrangements, HUD should not be concerned that the use of
these arrangements would somehow undermine the GMP or result in adverse “steering.” The
rationale behind the GMP is that packagers can make whatever arrangements with settlement
services providers they deem necessary, either through volume-discounts, affiliated business
arrangements, other incentives, etc., as long as in the end, the packager provides the applicant
with a guaranteed settlement charges. The background negotiations that yield the GMP price are
irrelevant. Providing packagers with the freedom to negotiate in any manner with settlement
service providers so as to offer consumers with a competitive, yet simplified, marketplace for
mortgage shopping is the precise point of creating a safe harbor exemption for GMPs that
comply with HUD’s requirements.
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D. Coverage of GMP and Qualifications of Packagers

23.  The GMP Should Apply to Home Equity Lines of Credit (“HELOCs”) to Allow
Consumers to Better Compare Prices and Shop for the Best Deal

The GMP provisions of the Proposal do not clearly apply to HELOCs. The Proposal merely
states that HELOCs subject to Truth in Lending Act (“TILA”) requirements remain exempt from
RESPA’s GFE and HUD-1 requirements, as Regulation X currently provides. 24 CFR
3500.7(f). In Question 26 of the Proposal, HUD asks for comments regarding whether the GMP
should apply to HELOCs. We believe the GMP provisions of the Proposal should apply to
HELOCs.

Consumers generally obtain HELOCs in two scenarios, either as a so-called “piggy back”
HELOC at the time the consumer obtains a first mortgage loan or as a “stand-alone” HELOC,
which is obtained independent of a first mortgage loan. In both cases, but particularly in the
second case, consumers should be able to receive a GMP to assist them in shopping for the best
available HELOC. Although HELOCs typically have fewer costs than first mortgage loans,
consumers should still compare prices and costs when determining which HELOC to obtain. By
including HELOCs in the GMP, the mortgage process for these consumers will be both clearer
and less complex due to the more shoppable settlement costs disclosures provided by the GMP.

In addition, many lenders today use the same vendors for HELOCs as they do for closed-end
mortgage loans, particularly with respect to “piggy back” HELOCs. There is no reason not to
allow lenders and other packagers to negotiate for lower costs with these vendors on HELOCs
the way they will for closed-end mortgage loans. In fact, treating HELOC:s differently would
cause compliance difficulties in the common situation where a packager uses the same settlement
services, such as appraisal, credit report and closing services, for both a first mortgage and a
“niggy back” HELOC closed at the same time. Assume the packager negotiated a volume
discount with its vendors for these services. Although Section 8 would not apply in the first
case, it would in the second case and the volume discount would be impermissible. The Proposal
should permit packagers to offer GMPs to consumers and freely negotiate with their vendors for
lower costs in both cases to reduce settlement costs.

We do not believe that conforming the GMP forms to incorporate HELOCs would be
burdensome. Most HELOC:s are variable rate loans whose rates are based on the lender’s prime
rate, which changes from time to time. This is no different from many construction-permanent
loans, which are covered by RESPA, where interest during the construction phase is often based.
on the lender’s prime rate. For these construction-permanent loans and HELOCs, then, the
preliminary interest rate would simply be stated as the initial rate. We discussed in detail above
our suggested changes to the interest rate guarantee.
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24.  Non-Lender Packagers May Offer the GMP Credibly Without Additional Financial
Requirements.

The Proposal provides that the term “packager” means a person or entity that offers and provides
GMPs to borrowers. HUD makes clear that entities other than lenders may be packagers that
qualify for the safe harbor exemption, as long as they satisfy the requirements of the rule. In
Question 18 to the Proposal, HUD asks for comments regarding the need for additional
protections for packaging.

The CMC supports HUD’s decision to allow entities other than lenders to offer GMPs. Concerns
regarding the financial net worth of a packager are addressed by the fact that lenders will engage
in their own due diligence processes to approve packagers with which they will offer GMPs and
set their own standards for dealing with a packager. We do not recommend a codification of
those processes, which would be burdensome for lenders and impossible for consumers to
ascertain.

We also recommend changing the regulation to remove the requirement that non-lender
packagers have to obtain a lender’s.signature on the package. Packagers, especially mortgage
broker packagers, should be able to enter into a binding and enforceable contract with an
applicant to provide a loan without the need for a lender’s co-signature. At the same time, we
recognize that consumers need to know that their packager, if not a lender, has made
arrangements for a lender to fund the loan being offered in the GMPA, if the consumer is
ultimately approved for the loan. To this end, we recommend that the GMPA include a
certification by all non-lender packagers to the effect that the packager has entered into
arrangements with one or more lenders to which the packager’s GMPs will be acceptable,
subject to such lenders’ underwriting and final approval of the applicant.

If the final rule retains the requirement for a lender signature on the GMPA, the rule should
allow the lender to provide a separate disclosure to the consumer evidencing its assent to the
package, rather than actually obtaining the GMPA signed by the broker or the consumer and
adding its signature, which would be logistically difficult. In addition, the lender, if it chooses,
should be allowed to add a disclaimer to the effect that the lender’s signature commits it to
provide the terms represented in the GMPA, but does not make it responsible for any actions of
the mortgage broker or other non-lender packager.

25.  Packaging Should be Limited to Persons or Entities Able to Engage in Primary
Market Activities

The Proposal states that a packager is any person or other entity that offers and provides GMPs
to borrowers. Proposed § 3500.16(b). The Proposal, however, should clarify that packaging is a
primary market function, not open to entities whose charter prevents them from primary
mortgage market activities.
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E. Conforming the HUD-1 to the GMPA

26.  The HUD-1/1A Settlement Statement Should Conform to the GMPA for Ease of
Comparison and Should Not Break Out TILA Finance Charges

The Proposal does not require that individual settlement services included in a GMP be itemized
inthe GMPA. Proposed § 3500.16(d), however, requires that for those loans for which a GMPA
is offered, the final HUD-1/1-A settlement statement (“HUD-1") must indicate which third-party
settlement services were performed and included in the GMP price, although their individual cost
need not be itemized. The “Instructions for Completing HUD-1 and HUD 1-A Settlement
Statements’ indicate that this may be accomplished by putting checkmarks in the appropriate
columns, presumably in Section L of the HUD-1, to signify that the services identified in those
columns were obtained.

In addition, proposed § 3500.16(d) requires that the packager list separately those closing costs
that constitute finance charges under TILA on an addendum to the HUD-1 in order to determine
the APR and finance charge disclosures under TILA. HUD has requested comment in Question
20 of the Proposal regarding whether proposed changes to the HUD-1 settlement statement
satisfy borrower’s rights under TILA and HOEPA.

The CMC does not feel it necessary to itemize those settlement services on the HUD-1 that were
not itemized in the GMPA. Therefore, the CMC believes that, despite its common use, the
HUD-1 should be revised to conform to the GMPA to make the packaging approach as seamless
as possible. We believe that the HUD-1 must track as closely as possible the GMPA so that both
the borrower and the lender, as well as persons auditing the loan after closing, will be able to see
clearly whether the closing has occurred in accordance with the GMPA.

With respect to the TILA finance charges, while we appreciate the issue, we prefer that breaking
out these costs not be made a requirement of the GMP (or of the safe harbor). If a packager
chooses to break out those items, it can. They are not useful to an applicant in any event.
Applicants neither know nor care which portion of the guaranteed settlement costs are finance
charges. Packagers and lenders who need to prepare TILA disclosures know which finance
charges are needed to prepare the TILA disclosure.

One-Day Advance Inspection of HUD-1

Under Regulation X, the settlement agent must provide the borrower with the HUD-1 settiement
statement one day in advance of settlement. We recommend that this provision be expanded to
also require the settlement agent to provide an advance HUD-1 to the packager and the lender (in
cases where the lender is not also the packager). This will help the lender assure that no
additional charges are being imposed on the borrower beyond the GMP cost amount.
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F. Federal Preemption of Inconsistent State Laws

27.  HUD Should Affirmatively Express that the Proposed Rule is More Protective of
Consumers and/or Competition Than Any Other State Law and Thereby Preempt
All Such State Laws That Undermine HUD’s Concept of the GMP

In Question 22 of the Proposal, HUD asks for comment on the inconsistencies between state
laws and the Proposal, and which types of those state laws merit preemption. We identify below
those types of state laws that conflict with, or at least frustrate the purpose of, the Proposal’s
packaging concept. As discussed below, we believe certain of these laws merit preemption.

In general, a federal law preempts state law if (1) Congress expressly preempts a state law, (2)
the state law concerns an area for which there is pervasive federal regulation that "occupies the
field,” or (3) the federal law and the state law actually conflict. See English v. General Elec. Co.,
496 U.S. 72, 78-79 (1990). An actual conflict can be of one of two types: either it is impossible
to comply with both the federal law and the state law, or the state law frustrates the
Congressional purpose behind the federal law. Duly authorized federal regulations have the
same preemptive effect as federal statutes. See New York v. Federal Communications Comm’n
486 U.S. 57, 64 (1988).

By its own terms, RESPA does not expressly preempt any specific laws or occupy the field of
regulation for settlement services or their costs. Section 18 of RESPA states that RESPA
expressly does not preempt state laws, except "to the extent that those laws [concerning
settlement practices] are inconsistent with any provision of this Act, and then only to the extent
of the inconsistency." Moreover, HUD may not determine that a state law is inconsistent if it
affords consumers greater protection than RESPA provides itself. Section 8(d)(6) of RESPA
further provides, “No provision of State law or regulation that imposes more stringent limitations
on affiliated business arrangements shall be construed as being inconsistent with this section.”

CMC feels strongly that HUD should preempt certain state laws because their effect frustrates
the purpose underlying the GMP safe harbor. The preamble to the Proposal as well as HUD's
Economic Analysis make clear that HUD considers facilitating cost negotiations between the

packager and its service providers an important goal of the rule.” The state laws that frustrate
this purpose of the Proposal’s packaging approach include:

e State anti-affiliation laws and tie-in restrictions, which would restrict packagers in the
amount of settlement service business that they may direct to their affiliates.

"The Secretary has determined, therefore, that effective packaging of settlement services will depend on
packagers negotiating lower costs with third party settlement service providers...” (preamble at 55). "The
guaranteed packaging approach would remove regulatory barriers that are today preventing market competition
from reducing settlement prices. Under current law, a provider's efforts to enter into volume arrangements
with settlement service firms may be regarded as illegal and restrictions against mark-ups of third party costs
may impede the packaging of services. Under HUD's Proposal, packagers wiil be able to enter into cost-
reducing, vol jiscount arrang and competition among packagers will pass these lower costs
through to borrowers at morigage settlement.” (HUD's Economic Analysis at 5-8).
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» State fee restrictions or triggers, including the “points and fees” triggers of state high cost
loan laws, which may be deemed to apply to the GMP price as a whole.

* State disclosure laws (including those laws governing conflicting interests, broker
disclosures, fees, and terms), which may require packagers to itemize separately the costs
of the services included in the package.

¢ State lock-in/commitment/application fees laws, which often require the lender to provide
separate disclosures and/or written agreements with respect to such fees.

o State anti-mark-up laws, which prohibit lenders from marking up third party costs when
passing them through to the borrower.

o State kickback and anti-referral fee Jaws (mini-RESPA laws), which would limit
negotiations expressly permitted in the Proposal.

o State advertising restrictions or limitations, which may prevent packagers from being able
to compete on a leve] playing field.

¢ State laws governing closing practices, which will delay and complicate the
implementation of one uniform national package of settlement services.

e State insurance laws prohibiting rebates and “discrimination” in pricing on any grounds.
s State laws requiring borrower choice of service providers, which complicates the concept
of packaged services offered at a fixed price because some components of the package

may not be used, although paid for, if the borrower selects a different provider.

¢ State laws requiring the separate disclosure of yield spread premiums so that, for
example, such premiums be characterized as “unfair or deceptive.”

If these state laws were to remain effective, lenders, brokers and other entities offering GMPs
would be prevented from realizing the benefits of the package. Without broad federal
preemption the advantages to consumets from the GMP are illusory.

We urge HUD to include in its final rule a determination that state laws that conflict with
the GMP, including the above-identified state laws, are preempted. Moreover, HUD
should make an express finding in the regulation that the Proposed Rule is more
protective of consumers and competition in the marketplace than any other state law or
regulation and that preemption applies. Preemption will truly allow “competition [to]
substitute[] for regulation,” which HUD identifies in its Economic Analysis as a desired
effect of providing the GMP option.® Such a provision will allow packagers, settlement
service providers and others to go forward to implement the rule, relying on Section
19(b) of RESPA, which protects acts done in good faith in conformity with any HUD
regulation.

At the same time, we urge HUD to pursue federal legislation that will amplify and confirm the
preemption of these state laws. We look forward to working with HUD toward this end.

® HUD’s Economic Analysis, p. ix.
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Part II: Revised Good Faith Estimate

As stated above, we believe that the provision of GMP offers will help consumers shop and exert
downward pressure on settlement costs. We urge HUD to waste no time in implementing this
aspect of the Proposal to pass these advantages on to consumers immediately.

Under the Proposal, loan originators who do not offer applicants a GMP must provide applicants
with the new GFE and comply with the Proposal’s new treatment of mortgage broker fees.

Except for the treatment of mortgage broker fees, we urge HUD to postpone action on the GFE.
First, the revised GFE raises a host of compliance and operational difficulties that require
significant attention before its implementation into the marketplace. Implementing the GMP is a
huge enough task. Taking on the mandatory additional project of implementing an entirely
restructured GFE, we believe, is too much change at once, particularly as the industry is
struggling to implement the Federal Reserve Board’s new requirements under the HMDA.

Second, the best and most effective way to gauge the success of the GMP is to measure it against
the way business is currently being done. Implementing only the GMP piece of the Proposal will
enable consumers to better understand the benefits of the package as compared to the GFE
because they will be comparing a new option to an existing option. After measuring the success
of the GMP, HUD can decide whether it needs to restructure and enhance the GFE further.

The only change we would suggest be made to the GFE at this point (other than the mortgage
broker fee treatment) is to include a statement in the GFE to the effect that the GFE only
provides estimates of settlement services and that mortgage entities (packagers) in the industry
can provide firm costs through the GMP.

Operational and Compliance Issues with New GFE

Some of the operational and compliance issues that are raised by the revised GFE, as proposed
by HUD, include the following:

e The Proposal states that the revised GFE is valid for a minimum of 30 days from the time
the packager mails or delivers the GFE to the applicant. The CMC is concerned that if
the revised GFE is to remain valid for thirty days, the applicant’s information will
become stale.

o The preamble to the Proposal states that for the GFE to serve its intended purpose — to
apprise applicants with an accurate estimate of settlement costs — tolerance levels must
be imposed on certain categories of estimated settlement costs. However, the prescribed
tolerance levels leave little latitude for bona fide mistakes made by lenders or for various
circumstances that may cause the settlement cost estimates to exceed the tolerance level.
Although the Proposal attempts to inject some flexibility in the rigid regulatory standards
prescribed above through the qualification of “unforeseeable and extraordinary
circumstances,” that is far too high a standard to apply given the statutory requirement of
an estimate. Moreover, HUD cannot possibly define all those instances in which valid
reasons cause an increase in settiement transaction costs. As a result, lenders will likely
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encounter situations time and again where tolerance levels have been exceeded due to no
fault of their own.

While HUD has clear authority to issue regulations to carry out the purpose of RESPA, it
is questionable whether it has the specific authority to impose, in the context of the GFE,
a zero tolerance on any cost category.

Under the Proposal, if the cost at settlement exceeds the tolerance applicable to the
estimate reported on the GFE, absent unforeseeable and extraordinary circumstances, the
applicant may withdraw the application and receive a full refund of all loan-related fees
and charges. Proposed § 3500.7(d)(2). It is uncertain, however, whether HUD has the
specific authority to require such a refund.

The preamble to the Proposal provides that the rule would require re-disclosure of the
revised GFE where there is a counter-offer or where the applicant locks the rate. It
appears to be unnecessarily burdensome for the lender to have to send out an additional
GFE upon the borrower locking the rate.  Without having the redisclosure requirement
conditioned on the consumer receiving full underwriting approval, it is possible that there
could be three pieces of paper that the originator must send out with respect to one
borrower: (i) the initial GFE, (ii) the lock-in GFE, and (iii) if the applicant did not
qualify for the initial product applied for, the GFE for a new product that the applicant
does qualify for. Such a result is costly for the lender and confusing for the applicant. If
the applicant locks, shouldn’t the lender be able to provide a disclosure of the locked rate
and points, rather than a whole new GFE? In addition, what are the redisclosure
requirements where there are applicant-initiated changes that will affect the disclosed
information? Will lenders have to redisclose if fees exceed the tolerance due to
applicant choice?

The instructions for the completion of the disclosures on per diem interest indicate the
“minimum amount” that the lender will charge be shown, but the revised GFE form
indicates that an estimated closing should be used, which creates an inconsistency.

The escrow deposit will change significantly depending upon the settlement date. How
does one accurately estimate that amount?

Why is owner’s title insurance listed as a cost of closing when it is optional?

Not only does the example of options to pay settlement costs appear to have to be based
on the applicant’s chosen transaction, it also appears to have to reflect the impact of
mortgage insurance in the example.

The ARM language to be included in the revised GFE is confusing and will not work for
all types of ARMs.

Under the revised GFE, it is unclear whether HUD intended to require lenders to list the
names of all required providers on the GFE when the lender has not yet chosen the
provider from an approved list of five or more providers.

For “shoppable” services on the revised GFE Attachment A-1, is the lender supposed to
list the name of a suggested provider? Must it do so in order to be able to show that a
higher cost for the service is due to borrower choice?
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e If the HUD-1 calls line 1101 a settlement or closing fee, why does the revised GFE
Attachment A-1 call it a title agent charge?

¢ The identification of origination charges in revised GFE Section IIL.A as being the items
in the 800 series ignores the fact that not all of the charges in the 800 series are payable to
the lender.

¢ The revised GFE seems to assume that title services will either be all selected by the
applicant or all selected by the lender. What if the lender selects some and the applicant
selects some?

¢ Under the revised GFE, shouldn’t the lender be able to specify that the loan must close by
a reasonable expiration date? Lenders should also not be responsible for honoring the
estimates if the applicant is at fault for the failure to close by the specified date.

* The applicant’s choice of their hazard insurance coverage could cause the escrow
tolerance to be exceeded.

e For shoppable services, may the lender require the applicant to inform the lender of his or
her choice of provider within a reasonable time?

» In addition to the collection of rate lock fees, lenders need to be able to charge other fees
after the applicant accepts and before the closing.

s Should the description of the rate in the revised GFE be clarified so that the consumer
understands that the rate is not locked or guaranteed?

* If a broker does not issue a revised GFE on a timely basis, what is the risk to a wholesale
lender who accepts that application?

e How do lenders prevent a settlement agent from adding various junk charges at closing
for services that the lender did not require? Aside from a contractual agreement with the
settlement agent, what mechanisms could the lender use?

Recommended Changes to Revised GFE
As noted above, we recommend that only the following changes to the GFE be made at this time.
These changes will yield benefits for consumers but should not complicate or delay the

implementation of the guaranteed mortgage package. These specific changes are discussed in
detail below.
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28.  Mortgage Brokers’ Maximum Compensation Should Be Disclosed As a Condition to
a Section 8 Exemption

The Proposal fundamentally changes the manner in which compensation to mortgage brokers is
recorded and reported to consumers. First, it requires an exact disclosure in the GFE of the total
origination charges that will be collected from the applicant and a breakdown of the exact
amount of mortgage broker fees. Second, all payments from a lender to a broker based on a
borrower’s transaction, other than the funding of the loan at par value, must be reported as a
lender payment to the borrower. Third, all discount points must be paid in full to the lender.

HUD has requested comment on the particular issue of disclosure of mortgage broker
compensation in Question 8 of the Proposal. Of particular importance, the CMC notes that HUD
also has requested comment in Question 10 of the Proposal regarding whether a safe harbor
exemption should apply to transactions where the mortgage broker signs and contractually
commits to its charges on the GFE and in particular, why this exemption is necessary for the
industry.

The CMC supports enhanced disclosure of a mortgage broker’s compensation so that the
applicant is fully aware up front of the maximum amount the broker will receive in the
transaction. We believe the best way to achieve this “guarantee” of the mortgage broker’s cost,
however, is not to recast all compensation (including yield spread premiums) paid to the broker
by the lender as compensation to the broker from the borrower paid for with a “credit” from the
lender. The difficulty with this approach is that it artificially increases the “points and fees” paid
by the borrower for purposes of state high cost loan laws. While there is a good argument that
only the “net charge” (the borrower-paid broker compensation less the credit received from the
lender) should be treated as “points and fees” under regulations implementing HOEPA, the
industry has little assurance of a similar interpretation for purposes of state high cost loan laws.
The same issue is raised for FHA loans, but we expect that HUD would be able to clarify that
only the borrower’s net charge would be counted toward HUD’s one percent cap on loan
origination fees on these loans. (The VA would have to make a similar clarification.).®

HUD is aware that, for FHA-insured loans, in addition to certain specified charges, a mortgagee may not
collect from a mortgagor an amount in excess of 1% of the joan’s original principal amount. See 24 CF.R. §
203.27(aX2). Likewise, for VA-guaranteed loans, in addition to certain specified charges, a lender may charge
and a borrower may pay a flat charge not exceeding 1% of the loan amount. See 38 CF.R. § 36.4312. In
addition, the VA Lender's Handbook, at § 8.03, provides that a lender may pay third parties for services, and
that, at § 8.04, the VA regulations limit charges “made against or paid by” the borrower, not fees and charges
by other parties. Recent court decisions have held that compensation to the broker from the lender in the form
of yield spread premiums (Y SPs) was not subject to the one-percent caps. In Bjustrom v. Trust One Mortgage
the Court rejected the idea that the one-percent cap on origination fees for FHA loans applies to YSPs because
the cap only applies to fees collected directly from a borrower, and not to indirect payments of yicld spread or
servicing release premiums. Similarly, in Geraci v, Homestreet Bank, the Court rejected the argument that
Homestreet’s payments of a YSP to a broker violated the VA’s one-percent cap on loan origination charges,
holding that under the plain language of the VA regulation and the VA's own interpretation of the cap, YSPs
are not part of the charges included in the one-percent cap because they are lender payments to third parties,
not charges paid by the borrower.
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We believe a better approach is to require the mortgage broker to disclose its compensation, as
well as its role in the transaction, in a “Mortgage Broker Fee Agreement” provided to the
borrower with the GFE. Such a disclosure would also result in a safe harbor exemption under
Section 8 of RESPA provided the mortgage broker received no more compensation in the
transaction than it disclosed This would be similar to the safe harbor exemption for providing a
GMP cost amount, but it would apply only to mortgage broker compensation. Applicants who
receive this Mortgage Broker Fee Agreement up front and proceed with the transaction would
not (and should not) be able to sue the broker or the lender on the grounds that the broker fee was
unearned or otherwise in violation of Section 8. This exemption is consistent, we believe, with
HUD’s new definition of mortgage broker -— “a person or entity that renders origination services
in a table funding or intermediary transaction....” Such definition recognizes brokers for what
they are and appears to move away from a requirement that brokers must perform some set
number of identified settlement services to justify their fee. If the broker fully discloses and
guarantees its maximum compensation and no more than that amount is collected at settlement,
that compensation should be protected from claims under Section 8.

Amounts received by the mortgage broker in excess of the disclosed maximum would not benefit
from the safe harbor exemption and may subject the mortgage broker to a breach of contract
claim.

This recommendation will achieve HUD's objective of better informing the applicant of the
broker’s compensation early in the transaction and removing the ability of mortgage brokers to
increase their compensation through subsequent changes in the interest rate or discount points.
Once the maximum compensation is disclosed, the broker may not increase that compensation by
adjusting the interest rate on the loan. Such disclosure also will inform the applicant of the
broker’s role in the transaction and the options for paying the mortgage broker compensation -
both of which items are included in the Mortgage Broker Fee Agreement.

We also recommend that, to achieve as much uniformity as possible, HUD make a determination
that the Mortgage Broker Fee Agreement, which discloses the mortgage broker’s role and fees,
when given, is more protective of consumers than inconsistent state law mortgage broker
disclosure forms or agreements, such that those state forms would be preempted when the federal
form is used.

In addition to regulatory language implementing this recommendation at Tab 3, we have
included a form of “Mortgage Broker Fee Agreement” at Tab 6.

29. The Revised GFE Should Include a Statement That Clarifies to Consumers That the
GFE Provides Estimates and Is Not a Guarantee of Settlement Costs

The CMC also recommends that there should be an additional disclosure provided to the
consumer upfront to clarify that the GFE is a “good faith” estimate, and not a guarantee of
settlement costs like the GMP. Such a disclosure should minimize the risk of unwarranted unfair
and deceptive acts and practices claims.
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Part III: Other Changes

30.  Payments for Advertising under Section 8 Should Be Clarified to Ensure That
They Are Permissible under Section 8.

We urge HUD to take this opportunity to clarify the treatment of payments for advertising under
Section 8 of RESPA. It is increasingly common for loan originators and other service providers
to enter into agreements for advertising and other general promotion on the Internet or in other
media. This type of general promotion arguably should not constitute a referral because it is not
directed to a particular person, but is understood to be widely disseminated to large segments of
the public.

In our view there is no reason to treat payments for such advertising and promotional activity as
impermissible under Section 8.

Thus, we recommend that HUD amend §3500.14(g) of Regulation X to provide that RESPA
permits:

“a payment made or received by any person in connection with an advertisement of settlement
services. Any link, banner, brochure or other promotional message, whether communicated on
an electronic medium or otherwise. whose characterization as an advertisement is unclear shall
be deemed an advertisement for purposes of this section if its accompanied by a clear and
conspicuous notice indicating that it is an advertisement.”

This clarification will permit advertising arrangements that are common and cost-effective in
other industries to be engaged in the residential real estate and home mortgage industry.
Consumers are protected because if it is unclear whether a message is an advertisement, the
provider of the message will label it an advertisement in a clear and conspicuous manner.

Part IV: Responses To HUD’s Questions For Commenters

We address below the questions presented by HUD with respect to the proposed GMP, revised
GFE and the disclosure of mortgage broker compensation. The questions are numbered as they
are in the Proposed Rule. In addition to responding to HUD’s question directly, we also provide
a cross-reference to the body of the letter where we have addressed the relevant issue in greater
detail.
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A. The New Good Faith Estimate (GFE) Requirements (#1-10, #29-30)

We do not address each HUD question regarding the revised GFE requirements as proposed in
the rule. As noted above, we believe that HUD should not adopt any sweeping changes to the
GFE at this time, with the exception of the enhanced disclosure of mortgage broker
compensation, coupled with a Section § exemption. We firmly believe that HUD is on the right
track with the Proposal, but are of the opinion that HUD will be able to implement the proposed
GMP and accomplish its stated objectives more quickly and effectively if its refrains from
substantially revising the existing GFE at the same time. From a training, compliance and
systems changes standpoint, the Proposal is of such a magnitude that it must be considered and
implemented in stages. The GMP should be implemented as soon as possible. The structural
changes to the GFE, with the exception of the treatment of mortgage broker compensation,
should be put off until the HUD and the industry have implemented the GMP and have, with the
perspective of how readily the GMP is embraced, gauged the changes necessary for the GFE.

B. Guaranteed Mortgage Package Agreements (#11-28)

11.  Is a safe harbor along the lines proposed in Section IIL.C.(1) of this rule necessary to
allow lump sum packages of settlement services to become available to borrowers?
Would the proposed clarification by HUD that discounts may be arranged, if passed on to
borrowers and not marked up, suffice to make packages available to borrowers? Would a
rule change to approve volume discounts and/or mark-ups when a package is involved
suffice? Would it suffice to trim the disclosure requirements for packaging and offer the
option of providing a streamlined GFE to those who packaged?

The CMC has long held the view that a Section 8 safe harbor exemption is necessary to allow
packagers to negotiate freely with settlement service providers for lower costs, which are then
passed on to consumers. The GMP not only provides upfront information about certain closing
costs, it also provides consumers with a measure of certainty about the cost of their loan, which
makes comparison shopping easier and more fruitful. A narrow exemption allowing for volume
discounts and/or mark-ups is inappropriate for this rule because it unrnecessarily constrains the
range of possible packager/vendor negotiated arrangements and injects needless uncertainty for
any variant from a simple agreement that fits the express, narrow exemption. Without a safe
harbor, packagers will not have the incentive to enter into such arrangements for fear of
unintentionally violating Section 8 and being subject to increased risk of litigation. We note,
however, that the scope of the safe harbor exemption should also provide for a cure provision.
We discuss the safe harbor exemption and various aspects of it under item 21.

12.  As proposed in Section IHI.C.(6) is the scope of the safe harbor appropriately bounded in
applying to all packagers and participants in packages? The safe harbor also currently
does not apply to referrals to the package. Should there also be a bar against part time
employees of other providers working for the package to steer business? How should the
safe harbor apply to affiliated business arrangements to protect borrowers from steering?

We believe the safe harbor is appropriately bounded in applying to all packagers and participants
in packages. We also believe that the safe harbor exemption should be conditioned solely on the
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borrower paying no more for packaged settlement services than the amount of the guaranteed
settlement costs set forth in the GMPA. HUD should also make clear that the safe harbor
exemption and the arrangements covered by the exemption may not be used to challenge
referrals to service providers in connection with GFE loans. In addition, HUD should not be
concerned about additional provisions to the Proposal regarding affiliated business arrangements
to protect consumers from “steering.” It should not matter whether packagers negotiate volume-
discount or affiliated business arrangements, or whether part-time employees or other providers
generate business, so long as in the end, the packager offers the consumer a GMP at a guaranteed
tump sum cost. The freedom for packagers to negotiate freely to obtain the lowest costs, which
are then passed onto the consumer, is the precise point of the GMP concept. These issues are
addressed in greater detail under item 22.

13.  As proposed in Section [I1.C(5), to qualify for the safe harbor, the packager must include
an interest rate guarantee with a means of assuring that when the rate floats, it reflects
changes in the cost of funds not an increase in originator compensation. For this purpose,
the rule suggests tying the rate to an observable index or other appropriate means. What
other means could assure borrowers that the rate of a lender was not simply being
increased to increase origination profits? For example, would a lender’s commitment to
constantly make rates public on a web site be a useful control? If an index is the best
approach, how should it be set? If an index approach is approved, should each lender be
allowed to pick its own observable index?

HUD’s requirement that the consumer be able to track a floating interest rate should be satisfied
by the packager making its rates constantly public on a website or other widely accessible
medium, such as the telephone. The alternative requirement that the interest rate must float
according to an observable and verifiable index is highly problematic and does not take into
account numerous legitimate pricing concerns. We address this issue further under item 8.

14. As discussed in the preamble to the rule in Section II1.C(5), if an observable index or
other appropriate means of protecting borrowers from increases in lender compensation
when the borrower floats in a guaranteed packaging approach is not practical, should
HUD provide a packaging safe harbor only for mortgage brokers? Such a mortgage
broker safe harbor would require disclosing the lender credit to the borrower in broker
guaranteed packages. The theory for the safe harbor would be that any amounts in
indirect fees could be credited to borrowers taking away any incentive for an increase in
rates to increase compensation. Should this be offered in any event?

No, the safe harbor exemption should not be available only for mortgage brokers. As noted in
response to HUD Question #13, providing interest rates on a packager’s website or making them
available by telephone should satisfy HUD’s concerns that an applicant who locks in a rate is
treated similarly with all other similarly-situated applicants.

15.  Asproposed in Section II1.C(6), under the rule, mortgages with total fees or a rate
covered by the Home Ownership and Equity Protection Act (HOEPA) would be subject
to the new GFE disclosure requirements; however, HOEPA loans would not qualify for
the guaranteed package safe harbor. Is this exclusion appropriate considering, on the one
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hand, that packaging promises borrowers a simpler way to shop and make transactions
more transparent? On the other hand, the safe harbor could be provided for a loan that
has very high rate and/or fees and may be predatory. The proposal also says that during
the rulemaking other limitations may be established to exclude high cost and/or loans
with predatory features from the packaging provisions. HUD invites comments on
whether HOEPA loans, any other loans, or features of loans should be included or
excluded from the safe harbor and why.

We believe that excluding HOEPA loans from the safe harbor is inappropriate because doing so
will prevent HOEPA loan consumers from sharing in the reduced costs and better disclosures the
GMP will afford them. Moreover, the most effective measure against abusive lending practices
is to provide consumers with clear, upfront relevant settlement cost information that enables
them to comparison shop mortgage loans. We address these issues further under item 20.

16.  As proposed in Section II1.C(3), the GMPA provides that the offer must be open to the
borrower for at least 30 days from when the document is delivered or mailed to the
borrower. Is this an appropriate minimum time period to ensure that the borrower has an
adequate opportunity to shop?

The GMP offer should be open for a minimum of ten days, not thirty, to avoid having the
information provided become stale. We believe that ten calendar days is ample time for a
consumer to shop the GMP cost. We do suggest, however, that once the borrower accepts the
GMPA, the packager should be able (as loan originators do today) to require that settlement
occur by a certain date for the offer to remain effective. We discuss this issue in further detail
under item 7.

17.  As proposed in Section [11.C(4), the rule currently provides that the Guaranteed Mortgage
Package agreement must indicate that certain reports such as the appraisal, credit report,
and pest inspection are available to the borrower upon the borrower’s request. Also,
packagers may decide to forego such reports or services (i.e. lender’s title insurance) and
must inform the borrower that such reports or services are not anticipated to be included
in the package price. Are these adequate protections for the borrower? HUD is aware
that other laws such as Regulation B (ECOA) provide certain rights to borrowers with
respect to obtaining some of these reports. In order to qualify for the safe harbor HUD
has created additional reporting requirements. Are these additional reporting
requirements appropriate?

Except for the pest inspection report, which should not be burdensome to provide, it is
unnecessary to require that these reports be made available upon request. Rather, HUD can still
adhere to the packaging concept by requiring that the packager inform the consumer that he or
she may inquire whether the packager has obtained these reports and to leave it to the packager’s
discretion whether to provide them to the consumer. We discuss this issue further under item 18.

18.  Should additional consumer protections be established for packaging? For example,

should additional qualifications be established for *‘packagers’’ to ensure that borrowers
are protected against non-performance including the unavailability of a mortgage that
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could result in a borrower ‘‘losing’” a house? For example, should there be a requirement
that a packager must have sufficient financial resources to credibly back the guarantee?

Is it necessary to require a lender signature on the GMPA to ensure that the borrower
receives the loan at the time of settlement? How can the borrower’s interests be
protected without unduly burdening the process or unduly limiting the universe of
packagers?

We do not believe that it is necessary to codify additional consumer protections for packaging
because adequate safeguards are already in place. For example, consumers will be adequately
protected due to state mortgage broker and mortgage banker licensing laws that impose net worth
requirements. A non-loan originator packager such as a title company or a real estate company
will need to make arrangements with such a licensed entity or exempt lending institution. We
recommend, however, that HUD require that non-lender packagers certify to the consumer in the
GMPA that it has arrangements with one or more lenders to provide loans to consumers who
accept the GMPA and are finally approved for financing. In light of current practices where
mortgage brokers routinely communicate exclusively with the consumer until settlement, we also
believe that it is not necessary to require a lender signature on the GMPA to ensure that the
applicant receives the loan at the time of settlement. This issue is addressed in greater detail
under item 24.

19.  Consistent with the HUD-Fed Report, the rule proposes that certain charges, such as
hazard insurance and reserves, are outside the package as other or optional costs. Is this
the right approach or should these charges be disclosed as the minimum amounts required
by the lender and required to be inside the package? Would the latter better serve the
objective of establishing a single figure for the borrower to shop with?

Escrow reserves for taxes and insurance should remain outside of the package. Consumers do
not shop based on these amounts and RESPA’s escrow rules assure that permissible escrow
cushions are not exceeded. In addition, while we strongly agree with HUD’s approach to include
as many services as possible in the package, we nonetheless believe that including in the package
certain other costs, such as up front mortgage and flood insurance premiums, which cannot be
known unti} after the GMP is offered, is more detrimental to the overall packaging concept than
excluding them. Those costs that we feel should be excluded or included in the GMP are
discussed further under items 13-17.

20.  The rule proposes in Section II1.C (3), that under Guaranteed Mortgage Packaging, the
HUD--1 will list the settlement services in the package but not the specific charges for
each service. Certain third party charges are excluded from the calculation of the finance
charge and the APR under TILA and HOEPA. Commenters are invited to express their
views on whether the approach in the rule satisfies or whether alternative approaches to
cost disclosures should be established to ensure consumers’ rights under TILA and
HOEPA are protected while facilitating packaging. More broadly, commenters are
invited to provide their views on means of better coordinating RESPA and TILA
disclosures.
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First, we believe that TILA finance charges should not be required to be broken out as a RESPA
requirement. If they are required to be broken out, they should be shown as a sum total of
charges, without individual itemization. Similarly, under HOEPA, packagers will determine
what portion of the package is properly characterized as “points and fees.” Under our
recommendations above, the discount points would be outside of the GMP price, and thus easy
to calculate, and treated separately as a component of the interest price of the loan. In the short
term, the packager should be able to certify that the portion of the package costs amount that
represents points and fees is a particular number. In the longer term, we believe that the Federal
Reserve Board and HUD should work together toward establishing a new “points and fees”
threshold for triggering HOEPA coverage in a packaged loan scenario. Second, until RESPA
and TILA are harmonized by legislation, we are very concerned about the confusion that may be
caused by HUD importing TILA disclosures into the GMPA. We recommend that, except for
straightforward information that informs the applicant whether his or her loan has a prepayment
penalty, balloon payment, or adjustable rate terms, the information contained in the initial TILA
disclosure not be duplicated in the GMPA because this will be costly to packagers and confusing
to consumers. These issues are addressed further under item 3.

21.  Commenters are asked to provide their views on how the rules should treat mortgage
insurance? The rule proposes in Section H1.C(3), that the guaranteed package would
include any mortgage insurance premiums in the APR and up-front costs of mortgage
insurance in the guaranteed package. **Other Required Costs”” would include reserves
for mortgage insurance premiums. However, because the packager will not have an
appraisal at the time the GMPA is provided, the packager may not have firm information
to provide a definite figure. Another possibility is to exclude mortgage insurance from
the package but notify the borrower that mortgage insurance may be an *‘Other Required
Costs”” and present the borrower an estimate subject to a tolerance, if mortgage insurance
is necessary. This approach would exclude a major charge from the package. HUD
recognizes that there are state laws that prohibit rebates or any splitting of commissions
for mortgage insurance. How, if at all, should this impact the decision to include
mortgage insurance in packages of settlement services?

The GMP price should not include mortgage insurance because it is a cost that is difficult to
ascertain with certainty upfront and, therefore, frustrates HUD’s purpose of providing a firm
GMP price to the consumer early in the shopping process. In addition, although mortgage
insurance may have been a major settlement cost in the past, it is no longer in the vast majority
of cases because most private mortgage insurance policies today are monthly-pay policies with
little, if any, upfront premium. We recomnmend, however, that in order to provide the consumer.
with the most useful information possible at application, the packager should provide the
applicant with a mortgage insurance disclosure[s] that contains an estimate of the cost of the
upfront mortgage insurance premium. This issue is discussed further under item 13.

22.  To what extent, if any, do inconsistencies currently exist, or would they exist upon
promulgation of the proposed rule between State laws and RESPA? Specifically, what
types of State laws result in such inconsistencies and merit preemption? What, if any,
provisions of the proposal should be revised to facilitate any necessary preemption?
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Many inconsistencies exist between the proposal and state laws relating to disclosures, mini-
RESPA laws, fee and interest rate restrictions and tie-in restrictions, to name a few. Many of
these state laws merit preemption because their effect frustrates the purpose underlying the GMP
safe harbor. We recommend that HUD make an express finding that the proposed rule is more
protective of consumers and competition in the marketplace than state laws or regulations that
conflict with the GMP. Preemption of certain state laws is discussed further under item 27.

23.  The rule proposes that the GFE and the GMPA be given subject to appraisal and
underwriting. How should the final rule address the matter of loan rejection or threatened
rejection as a means of allowing the originator to change the GFE or GMPA to simply
earn a higher profit?

If the applicant accepts a GMP offer and upon full underwriting the packager determines that the
applicant does not qualify at the preliminary rate offered in the GMP, the packager must either
counter offer or issue a notice of adverse action. If a counter offer is given, a new GMP offer
would be given, re-initiating the shopping process.

24.  To what extent, if any, should direct loan programs such as those provided by the Rural
Housing Service of the Department of Agriculture be treated differently under the new
regulatory requirements proposed by this rule?

To the extent that such programs compete with programs offered by private lenders, the rules
should be the same.

25.  As proposed, the GFE and GMPA currently contain sections for loan originators and
packagers to indicate the specific loan terms for adjustable rate mortgages, prepayment
penalties, and balloon payments. Are these appropriate loan terms to include on these
forms, and what, if any, other mortgage terms or conditions should be listed on the
forms?

We do not believe that these are appropriate loan terms to include on the GMPA because
including these terms is merely duplicative of information already contained in the TILA
disclosures and, therefore, increases costs 1o packagers and confuses consumers. These issues
are addressed in further detail under item 3.

26.  What are the arguments for or against limiting the proposed rule to purchase money, first
and second lien, and refinancing loans as opposed to offering it to home equity, reverse -
mortgage and other transactions? Should there be any additional requirements for so-
called B, C, and D loans?

We believe that the GMP should apply to home equity lines of credit to allow consumers to
better compare prices and shop for the best deal available to them. This issue is addressed
further under item 23, There should be no additional requirements for B, C and D loans.

27.  As proposed, the Guaranteed Mortgage Package includes one fee for settlement services
required to complete a mortgage loan. The fee for the package will include loan
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origination fees, typically referred to as ‘‘points.’’ As points are generally deductible
under IRS rules, comments are invited as to how to determine which portion of the
package prices should be deemed to constitute points.

‘We recommend that discount points not be included in the GMP cost amount, but be disclosed
together with the interest rate on the first page of the GMPA as the price of the loan that the
applicant selected and the packager is offering, conditioned upon final underwriting. Excluding
discount points from the package price will easily enable the consumer to know what points are
deductible for tax purposes.

28.  To what extent do the proposed changes to the definition of application in Section IILB
(2)a, and requirements for delivery of the GFE impact other federal disclosure
requirements, such as those mandated by the Truth in Lending Act? How can the
disclosure objectives of the proposed rule be harmonized with such other disclosure
requirements?

We recommend that the application, as defined in the Proposal, be bifurcated into two
components: a “Shopping Application,” which consists of information submitted in anticipation
of a GMP offer (or a GFE in non-GMP transactions), and a *‘Final Application,” which consists
of information submitted, upon acceptance of the GMPA (or GFE) in anticipation of a credit
decision. Shopping Applications should trigger disclosures under Regulations X and Y to allow
shopping to occur, but should be treated as a “pre-qualification” for purposes of Regulations B
and C. Creditors should not be forced to treat every submission for a GMP offer as an
application for Regulation B and C purposes because to do so will create severe customer
relations problems and skewed HMDA reporting. These issues are addressed further under item
10.

We look forward to working with the Department on these important issues as it moves toward
finalizing a regulation that, if structured appropriately, will improve shopping and lower costs for

consumers. (\
T~

Sincerely,

[ VE_I07 S

b

Anne C. Canfield
Executive Director
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Tab 1

Proposal to Address Predatorv Lending

The Consumer Mortgage Coalition (“CMC”) believes that to find a fair and practical solution
to eliminate fraudulent and abusive mortgage origination practices that have victimized
consumers, the focus should be on reforming the origination process so that consumers can
effectively shop for the most appropriate loan. In short, empower consumers to use the
market and let market competition serve consumers.

To accomplish this we first need mortgage reform to simplify the mortgage shopping process
and to encourage more borrowers, particularly those with blemished credit, to comparison
shop for loans. Second, we need to institute a widespread public awareness and education
campaign, which could include government-sanctioned tools to help consumers understand
the loan process and to compare loans. Third, we need to make financial counseling widely
available to potential borrowers to help them make wise loan decisions. Fourth, we should
make the licensing violations of mortgage brokers and lenders available to the public so that
borrowers can be forewarned when dealing with these entities. Fifth, we need competitive
underwriting systems that will provide the greatest opportunities for borrowers with some
blemished credit to obtain the best loan. Finally, to the extent federal legislation is pursued,
we need uniform rules for the whole country that reflects the national nature of this business.
Each of these prescriptions is addressed below.

THE IMPORTANCE OF MORTGAGE REFORM

The CMC has worked toward reforming the mortgage origination process since its inception.
The mortgage industry is on the verge of tremendous advances that will provide great
benefits to consumers if we can secure appropriate regulatory relief that allows technology
and market competition to improve the delivery of mortgages to consumers at lower costs.

Regulatory Relief #1: The E-Sign Act

The principal regulatory relief necessary to unleash far-reaching technological advances has
already occurred. The Electronic Signatures in Global and National Commerce Act ("E-Sign
Act"), enacted two years ago, ensured the legal effect of electronic signatures, contracts, and
disclosures. The CMC played a leading role in securing the passage of the E-Sign Act, and
particularly the provisions that allow consumer disclosures to be provided on-line and .
mortgage loans to be effectively transferred electronically. This law has paved the way for
the full "electronification" of obtaining a mortgage, from application to closing to recording
to sale in the secondary market.

This electronification of mortgages should significantly lower interest rate costs by reducing
the hedging costs associated with the time gap between the application and funding of a loan.
The reason today that mortgage loans, and particularly first mortgage loans, are not like other
consumer goods that borrowers can simply buy off the shelf at a listed, unchanging price is
the time gap between the time a borrower applies for a loan and the time that loan is actually
closed and funded. When applications come in, lenders must reserve money from the capital
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markets to fund the loans at a future date, often at specified prices. This involves hedging
costs. The effects of the E-Sign Act, together with advances in automated underwriting and
property valuation, should shorten that time gap, reducing hedging costs considerably.

Regulatory Relief #2: RESPA Reform

The second regulatory relief that is necessary to allow market competition to bring maximum
benefits to consumers in the form of lower settlement costs is RESPA reform. This reform
has four objectives: (i) to streamline and simplify the disclosures provided to borrowers so
that they will have better and more certain information with which to make wise credit
choices; (ii) to lower settlement costs by removing the regulatory barriers that insulate these
costs from the effects of market competition; (iii) to reduce abusive lending practices; and
(iv) to ease the burden of compliance by adding much-needed certainty into RESPA's and
other related regulatory requirements, which should reduce the continual onslaught of class
action litigation that is spawned by ambiguous rules.

The CMC has been working to accomplish these objectives since 1996 when, working with
other mortgage trade associations, we developed a series of proposals to bring to Capito! Hill
for consideration. At that time, members of Congress directed us to work with a broad group
of consumer advocates and representatives of other banking, lending, title, real estate and
other settlement services industries to reach consensus on broad-based mortgage reform,
including substantive consumer protections. This resulted in the formation of the Mortgage
Reform Working Group (MRWG), which, despite approximately two years' continuous
meetings and negotiations, was unable to reach consensus among alil the varying interests.
Although the MRWG process yielded greater understanding of the concerns of divergent
interest groups, at the end of the day it remains clear that the ultimate Jeadership for
meaningful mortgage reform must come, not from the industry or the consumer advocacy
groups, but from our government.

Much time has passed since the MRWG process ended, with no regulatory changes. That
means that mortgage loans today continue to be governed by a disclosure scheme put in place
over 25 years ago, at a time very different from our own. Congress gave HUD the authority
under RESPA to create exemptions for classes of transactions that would effectuate the Act's
purposes, including the purpose of reducing unnecessary settlement costs. As discussed
below, the reforms we have recommended, which are consistent with those HUD has
proposed, would do exactly that.

The Value of Guaranteeing Settlement Costs

Qur recommended reforms include the disclosure of a guaranteed, bundled closing cost
amount. Contrary to the view, expressed by some consumer advocates, that a guaranty of
settlement costs would provide little of value to the consumer, unless it also included a
binding guaranty of the interest rate on the loan, we believe the guaranty of settlement costs
addresses consumers' core complaint with the mortgage origination process - being
"surprised"” at closing by high costs and fees that either greatly exceed the cost or fee
estimated on the good faith estimate or were not previously disclosed at all. Unexpected,

1-2



125

high closing fees often leave borrowers in a no-win position at the closing table. Most
borrowers will not walk away from the closing because they are too far along to start the
process over. Some need the loan to consummate their purchase of a new home. Others may
need the money to cover other expenses, like home repairs or college costs, which cannot be
delayed. Whatever the reason, because of the pressures to close the transaction and get the
loan, they often have no real choice but to pay the higher fees.

A guaranty of settlement costs will end this problem. Borrowers will know for certain early
in the process what fees they will pay at closing. Most importantly, they will also be able to
shop for loans based on these costs. Although we have recommended that the guaranteed
closing costs would not be required to be disclosed until the application is taken (or within
three days thereafter), lenders and brokers offering guaranteed closing cost packages will
certainly promote these guaranteed costs during inquiries from potential borrowers. Any
discrepancy between such a promotion and the immediately following application disclosure
will be readily apparent for borrowers to question and possibly subject to charges of unfair
and deceptive practices.

In addition, with an exemption for RESPA's prohibitions for this guaranty, lenders will be
able to use their purchasing power to reduce these costs (by negotiating and passing on
volume discounts), helping to remove one of the major impediments - high closing costs -
faced by first-time homebuyers seeking to close their first mortgage loan. This is a very
significant benefit to consumers and a vast improvement over the current disclosure process.

Finally, this reform proposal provides simplification. Consumers report being overwhelmed

by the complexity of the home lending transaction. This change creates simplicity - allowing
consumers to better focus on what is important. For these reasons it is simply not true to say

that this guaranty is of little value to the consumer without a guaranty of the interest rate.

The Benefits of Guaranteeing the Interest Rate Do Not Justify the Costs

It is worth our examining the merits of the position of some consumer advocates that, in
addition to guaranteeing closing costs, lenders should be required to guarantee the interest
rate for all consumers making inquiries about a joan. As noted in our comments, we do not
regard HUD’s proposal to include an interest rate guarantee. It is a conditional rate that
should be labeled as such.

We are opposed to a requirement for a true interest rate guaranty because, for the reasons
outlined below, the benefits of such a guaranty simply do not justify its costs. It should be
noted that most lenders currently offer the consumer the ability to lock-in a rate at
application. If the consumer qualifies for the loan product for which they applied, the
consumer will get that loan at the rate they locked.

First, for loan shopping purposes, it makes sense to guarantee only those items that are
uncertain, elusive, subject to deception, hidden or partially hidden, and not subject to
competition. Closing costs fit this description, not interest rates. Borrowers today shop for
loans based on interest rates. The first question they ask when they call a lender is "what are
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your rates?" For this reason, market competition is very much alive and well in the offering
of rates for comparison. Moreover, while rates sometimes change, even during the same day,
it is not a hidden process. For example, if a borrower calls up a lender to get its latest rates,
then shops around to compare those rates, then calls the original lender back, any change in
the lender's rate will be very clear. This change may be based on pricing changes in the
capital markets or on the lender's pricing strategy at the moment to attract more of a certain
type of loan product, for example, to fill a commitment to an investor. But there is no lack of
information. There is no question about what the rate is. There have been very few
complaints about this process of offering interest rates in the mortgage process, something
that cannot be said of the process of charging closing costs.

Second, as noted above, with the E-Sign Act and advances in technology, the time gap
between application and funding can be expected to be reduced, resulting in lower interest
rates. We are greatly concerned that requiring a guaranty of interest rate at the inquiry stage
will have an opposite effect - a lengthening of this time gap, depending upon how long the
rate must be guaranteed. At the very least, the infrastructure necessary to, in effect, lock in a
rate for every borrower inquiry will require a massive implementation and maintenance
system, considering that the number of borrower inquiries may greatly exceed the number of
actual applications.

Finally, as noted earlier, there is an existing procedure for guaranteeing rates in the mortgage
shopping process. If the borrower wants to be sure the rate does not change, he or she may
simply apply and lock in the rate.

On the other hand, the costs of guaranteeing the interest rate for all borrower inquiries would
be extreme. There is no doubt that requiring lenders to guaranty the interest rate would
significantly increase rates to all consumers across the board. Although the industry did not
commission a full-fledged economic study of these costs during the MRWG process, we did
explore with hedging analysts the potential effect of these costs. All indicated that rates
would increase significantly, depending upon the length of the guaranty, with one indicating
that guaranteeing the interest rate for all shopping inquiries from potential borrowers could
result in an increase in interest rates of % percent or more per day.

We believe RESPA reform is an integral part of a practical solution to abusive brokerage and
lending practices. As noted above, guaranteeing settlement costs early in the transaction
provides more certain cost information for borrowers to comparison shop. It also eliminates.
abuses where the consumer is surprised by unknown fees at closing, which is among the
greatest source of complaints by borrowers in the mortgage industry today. With the pending
"electronification" of mortgages, which will shorten the time from application to funding and
thus reduce hedging costs, and the borrower's ability to lock in interest rates at application,
we believe interest rates will also be lowered for all consumers.

We recognize, however, that while RESPA reform can play a key role in combating

predatory lending, it is not the whole solution. In addition to reform of the mortgage process,
and an appropriate mortgage broker disclosure, the CMC believes that the following steps
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should be pursued immediately by the relevant government agencies to curb predatory
lending practices.

A COMPREHENSIVE PUBLIC AWARENESS AND EDUCATION CAMPAIGN

Federal policymakers should implement an ongoing, nationwide public service campaign to
advise consumers, particularly the more vulnerable, of the basics of obtaining appropriate
loans. Public service announcements could be made on radio and television, and articles and
notices could be run in local newspapers and selected publications. Given that people’s
homes are at stake, these messages should be every bit as pervasive as the anti-smoking
public interest announcements that have frequently appeared in the media in the last several
years. This campaign should highlight the importance of obtaining the advice of an
independent third party before signing any loan agreements.

COUNSELING

Once alerted, consumers will need to be able to avail themselves of counseling services from
unbiased sources. Those sources can always include family and friends and industry
participants. In addition, however, a nationwide network should be put in place to ensure
that all consumers can easily access advice and counseling to help them determine the loan
product that best fits their financial needs. A public awareness infrastructure could be built
out that would include 1-800 numbers with independent counselors, using sophisticated
computer software, to help consumers talk through the loan product they are considering. In
addition, programs could be developed with community organizations and other
organizations serving senior citizens to provide on-site counseling assistance at local senior
and community centers and churches. HUD’s 800 number for counseling could also be listed
on required mortgage disclosures as an initial step to increase awareness of available
counseling.

The Joint Report on RESPA and Truth in Lending Act issued in 1998 by HUD and the Board
of Governors of the Federal Reserve System (the “Board™) recommended that the
government develop “smart” computer programs to help consumers determine the loan
product that best meets their individual needs. Mortgage calculators or “smart” computer
programs are now available online. Since these computer programs were already developed
by the private sector and are widely available, a process where the Board reviews and
certifies those programs that it determines are effective in enabling consumers to comparison
shop among loans would lend credibility to, and increase the use of, these programs.
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A NATIONWIDE LICENSING REGISTRY

Consumers need to be able to evaluate the competency and integrity of the mortgage
originators with whom they are dealing. For this reason, a nationwide licensing registry
should be established on which state regulators could detail consumer complaints, licensing
suspensions and revocations that would be accessible to consumers. The bonding
requirements for mortgage brokers should also be increased so that claims against predatory
mortgage brokers are more viable.

COMPETITIVE AUTOMATED UNDERWRITING SYSTEMS

Enhanced competition serves borrowers, both in terms of lower costs and greater choices.
While we have put forth a proposal to increase competition for a loan’s costs, we also need
greater competition in the underwriting systems that are used to underwrite the vast majority
of mortgage loans in this country, which will lead to greater choices. The problem is that
two automated underwriting systems (“AUS”) -- Freddie Mac’s Loan Prospector and Fannie
Mae’s Desktop Underwriter - dominate the market.

The development of AUS and automated property evaluation systems is a significant advance
that, as noted above, is part of the “electronification™ of the mortgage process that has
benefited and will continue to benefit consumers. They can shorten the time from
application for a mortgage to approval from weeks to minutes, facilitate accuracy in
mortgage documentation, and reduce consumers’ costs. However, the dominant use of the
GSEs™ AUS has raised concerns about whether the GSEs are limiting access to the mortgage
market for many borrowers because these AUS are perceived to allow lenders less flexibility
in considering compensating factors or alternative credit history (e.g., utility bills or rental
payments) that would permit disadvantaged borrowers to qualify for conforming loans.

HUD has been concerned about these issues for several years and commissioned the Urban
Institute to study them. That study concluded that the GSEs have made some progress in
adding flexibility to their underwriting guidelines, but that “[t]he GSEs’ guidelines disqualify
a disproportionate share of lower income and minority borrowers. Primary lenders are
making more aggressive efforts to serve such borrowers by offering loan products that are
more flexible than the GSEs’ guidelines.” Even without a study, however, it simply stands to
reason that multiple underwriting systems that provide alternative and more flexible
standards are better for consumers than just two. More competition, more choices.

Benefits for Minority Borrowers

We note that among those who would benefit from multiple underwriting systems are
minority borrowers who do not meet the standards of the GSEs® AUS, but would meet a
more flexible, alternative AUS. Competition, which is colorblind by nature, helps overcome
potential disadvantages of using limited underwriting systems.
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ULTIMATE NEED FOR UNIFORM, NATIONAL RULES

Although real estate has traditionally been regarded as a state law concern, it is clear that
mortgage lending is a national industry where it is routine for lenders to lend in multiple
states, loans and loan servicing rights to be transferred across state lines, and pools of loans
from around the country to be assembled and placed in securities which are sold on the
national capital markets. We believe that such a national industry should ultimately have the
same, uniform rules that apply to all. Consumers should have the same protections, whether
they are in Maine or California, and lenders and servicers should operate on the same, level
playing field of regulation across the nation. As you know, state and local governments
across the country are enacting or considering legislation that would implement different
standards and impose varying levels of prohibitions on lenders. This vastly increases
lenders’ costs of compliance, which are ultimately passed on to consumers through higher
mortgage rates. We hope that any federal legislation that is considered addresses these
concerns by preempting state and local predatory lending laws while providing the same
substantive protections from abusive lending to all consumers.
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Tab2

Discount Points Options Examples

January 1 - Date of GMPA ~ Pricing for Consumers Applying for $200,000 Loan on that Date

Rate Points Closing Costs Total of Points and
Closing Costs

6.25 1 2,000 4,000

6.375 5 2,000 3,000

6.500 0 2,000 2,000

6.625 .S credit 2,000 1,000

January 10 - Pricing for $200.000 Loan for Consumers Applying on that Date
(Points Decrease by .25 and Closing Costs Increase by $100 from January 1)

Rate Points Closing Costs Total of Points and
Closing Costs

6.25 75 2,100 3,600

6.375 25 2,100 2,600

6.500 .25 credit 2,100 1,600

6.625 .75 credit 2,100 600

January 20 - Pricing for $200.000 Loan for Consumers Applying on that Date
(Rates Increased by .125% and Closing Costs Increase by $100 from January 1)

Rate Points Closing Costs Total of Points and
Closing Costs

6.375 i 2,100 4,100

6.500 ) 2,100 3,100

6.625 0 2,100 2,100

6.875 .5 credit 2,100 1,100

Assume the GMPA issued on January 1 reflects the 6.5% rate. There are two disclosure options:

Option A (CMC’s Preferred Option):

Rate Points Closing Costs Total of Points and
Closing Costs

6.500 0 2,000 2,000

Option B (Proposal’s Option):

Rate Points Closing Costs Total of Points and
Closing Costs

6.500 Undisclosed Undisclosed 2,000

2-1
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If Consumier Accepts the GMPA and Rate is Established on January 10:

Option A: The applicant could choose any of the rate/discount point combinations. For
example, the applicant could choose the 6.375% rate and pay .25% in discount points ($2,500 in
total costs when adding the $500 in discount points to the $2,000 closing costs) or the 6.500%
rate and receive a .25% credit ($1,500 in total costs when subtracting the discount credit ($500)
from the $2,000 closing costs).

Option B: The applicant’s rate would be 6.500% and the borrower would pay $2,000, which is
$500 more than under Option A for the same rate.

If Consumer Accepts the GMPA and Rate is Established on January 20:

Option A: Again, the applicant could choose any of the rate/discount point combinations,
including a 6.625% rate with 0 discount points, in which case the total costs would be $2,000.

Option B: The borrower would pay $2,000, but it is not clear if the rate should be 6.625% or
6.875% since discount points and closing costs are melded together under this option.

2.2
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Tab 3

CMC Recommended Changes
To HUD’s Proposed Regulation

[{49158}}
VL. Rule Language
List of Subjects in 24 CFR part 3500

Consumer protection, Condominiums, Housing, Mortgagees, Mortgage servicing, Reporting, and recordkeeping
requirements.

Accordingly, for the reasons set out in the preamble, part 3500 of title 24 of the Code of Federal Regulations is
proposed to be amended as follows:

1. The authority citation shall continue to read as follows:
Authority: 12 U.S.C. 2601 et. seq.; 42 U.S.C. 3535(d).

2. In § 3500.2, paragraph (b) is amended by deleting the definition of Application, revising the definitions of
Good faith estimate, and Morigage broker and adding the following definitions of Final application, Final mortgage
insurance costs disclosure, Guaranteed mortgage package, Loan originator, Loan settiement charges, Mortgage
broker loan, Packager, Packaged services, Participating settlement service provider, Par value, Shopping application,
and Unforesceable and extraordinary circumstances:

Sec. 3500.2 Definitions.
(b) * k¥

Final application means the submission, upon acceptance of a guaranteed mortgage package agreement or a good
faith estimate, of credit information in anticipation of a credit decision, whether oral, written or electronic, relating
to a federally related mortgage loan.

Final mortgage insurance costs disclosure means the disclosure described in § 3500.14(g)(1 Xix)(C).

Good faith estimate means an estimate of settlement costs on the required format prescribed at Appendix C to this
part prepared in accordance with § 3500.7.

{149159]}

Guaranteed loan settlement charge means an aggregate amount directly charged to the borrower for packaged
services, Guaranteed loan settlement charge does not include (i) any charge of a type payable in a comparable cash’
transaction, (ii) lock-in fees, (iii) any amount charged to satisfy underwriting conditions, including conditions
regarding the mortgage property’s compliance with applicable laws and ordinances, (iv) any amount charged by a
borrower-selected settlement service provider if different from the packager-selected provider of that service, and
(v) charges due 1o unforeseeable and extraordinary circumstances.

Guaranteed mortgage package means a guaranteed loan settlement charge, estimated other required costs, and a
conditional interest price (including both interest rate and discount points) for a federally related mortgage loan that

is offered to a consumer under a Guaranteed Mortgage Package Agreement (GMPA) in accordance with § 3500.16.
* Rk ok kX

Loan originator means a lender or mortgage broker.



133

& ok ok k%

Mortgage broker means a person or entity that renders origination services in a table funding or intermediary
transaction. Where a mortgage broker is the source of the funds for a transaction, the mortgage broker is a “lender”
for purposes of this part.

Mortgage broker loan is a federally related mortgage loan that is originated by a mortgage broker.
* kK kK

Packager means a person or other entity that offers guaranteed mortgage packages to borrowers in accordance
with § 3500.16. Packager does not include a person or entity whose organizing charter does not permit engaging in
primary mortgage market activities.

Packaged services are settlement services that the lender requires for settiement and includes all services except
per diem interest, hazard insurance, escrow/reserves, mortgage insurance, flood insurance, and optional settlement
services.

Participating settlement service provider means a settlement service provider that provides packaged services and
whose charges are not imposed separately from the guaranteed loan settlement charge.

Par value means the principal amount of the loan.
EEE X XY

Shopping application means the submission, together with any applicable fee, of credit information (Social
Security number (including authorization to order a credit report with such number), property address, basic income
information, the borrower's information on the house price or a best estimate on the value of the property, the
mortgage loan amount and product type, and other reasonably requested information) by a borrower in anticipation
of a guaranteed mortgage package offer or a good faith estimate, whether oral, written or electronic, relating to a
federally related mortgage loan. If the submission does not state or identify a specific property, the submission is not
a shopping application for a federally related mortgage loan under this part. The subsequent addition of an identified

property to the submission converts the submission to a shopping application for a federally related mortgage loan.
* XK ¥ K

Unforeseeable and extraordinary circumstances means acts of God, war, disaster, or any other emergency, making

it impossible or impractical to perform.
PR R

3.1In § 3500.7, the first sentence of paragraph (a) introductory text, paragraph (a}(1) and the first sentence of
paragraph (b) are revised, and a new paragraph (g) is added to read as follows:

Sec. 3500.7 Good faith estimate

(a) Lender to provide. Except as provided in paragraphs (a) or (b) of this section, or where a guaranteed mortgage .
package agreement is provided in accordance with § 3500.16 of this part, the lender shall provide all borrowers who
submit a shopping application with a good faith estimate of the amount of or range of charges for the specific
settlement services the borrower is likely to incur in connection with the settlement. The lender shall provide the
good faith estimate required under this section (a suggested format is set forth in appendix C of this part) either by
delivering the good faith estimate or by placing it in the mail to the loan applicant, not later than three business days
after the shopping application is received or prepared. A lender shall not collect any fee for providing the good faith
estimate beyond that which is necessary to provide the good faith estimate.

(1) If the shopping application is denied or withdrawn before the end of the three business day period, the lender

need not provide the borrower with a good faith estimate.
* ¥ ok % ¥
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(b) Mortgage broker to provide. Except where a guaranteed mortgage package agreement is provided in
accordance with § 3500.16 of this part, in the event a shopping application is received by a mortgage broker who is
not an exclusive agent of the lender, the mortgage broker must provide a good faith estimate by delivering the good
faith estimate or by placing it in the mail 1o the loan applicant, not later than three business days after a shopping
application is reccived or prepared. As long as the mortgage broker has provided the good faith estimate, the funding
lender is not required to provide an additional good faith estimate, but the funding lender is responsible for
ascertaining that the good faith estimate has been delivered. If the shopping application is denied or withdrawn
before the end of the three-business-day period, the mortgage broker need not provide the denied borrower with a
good faith estimate. A mortgage broker shall not collect any fee for providing the good faith estimate beyond that

which is necessary to provide the good faith estimate.
* & ok x &

(g) Mortgage Broker Fee Agreement.

(1) General. Except where a guaranteed mortgage package agreement is provided in accordance
with § 3500.16 of this part, each mortgage broker who is to receive mortgage broker compensation
shall provide the loan applicant(s) a mortgage broker fee agreement in the format set forth in
appendix [ ] of this part.

(2) Content of morigage broker fee agreement. The mortgage broker fee agreement shall include--

(i) An explanation of the nature of the relationship between the applicant(s) and the mortgage
broker and between the mortgage broker and the lender;

(ii) An explanation of how and to what extent, if any, the applicant’s decisions in structuring
the loan transaction may affect how the mortgage broker compensation is paid; and

(iii) The maximum amount of mortgage broker compensation, expressed as a dollar amount
and/or a percentage of the loan amount, that the mortgage broker will receive.

(3) Timing rules. Subject to subsection (5) below, the mortgage broker fee agreement shall be
provided in accordance with the timing rules for providing a good faith estimate set forth in section
3500.7. For open-end lines of credit, the mortgage broker fee agreement shall be delivered or
placed in the mail not later than three business days afier the shopping application is prepared or
received.

(4) Execution by morigage broker and applicants. The mortgage broker fee agreement shall be
executed by the mortgage broker prior to providing it to the applicant(s). The applicant(s) may
execute the mortgage broker fee agreement at any time, including at settlement.

(5) Change in identity of morigage broker. 1f, after a shopping application is initially submitted by

the applicant(s), another mortgage broker becomes involved in the mortgage loan transaction, the

additional mortgage broker need not provide an additional mortgage broker fee agreement, so long

as the total compensation payable to all mortgage brokers is within the maximum limit set forth in

the initial mortgage broker fee agreement. If the total compensation payable to all mortgage

brokers may exceed the maximum limit set forth in the initial mortgage broker fee agreement, a

subsequent mortgage broker fee agreement must be provided within three business days of the

initial involvement of the subsequent mortgage broker(s). .
(6) Sole obligation of mortgage broker. The contractual obligation to comply with the mortgage broker fee
agreement rests solely with the mortgage broker, and no other entity shall be liable for any misrepresentation
or non-performance of the mortgage broker’s obligations under the mortgage broker fee agreement, or the
mortgage broker’s collection of compensation in excess of the maximum compensation amount stated
therein.

(7) Preemption. Pursuant to section 18 of RESPA, the Secretary determines that the mortgage broker fee
agreement required by this section provides greater protection to consumers than disclosures required by

state law, Therefore, all such laws are preempted to the extent they require different or additional disclosures.
* k ok ok ¥
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{{49159]}
4.1In § 3500.8, the third sentence of paragraph (a) is revised to read as follows:
Sec. 3500.8 Use of HUD-1 or HUD-1A settlement statements.

(a) * * * The GMP HUD-1 or GMP HUD-1A may be used for settlements involving a guaranteed mortgage
package.

(b) * * *The settlement agent shall complete the HUD-1 or HUD-1A or the GMP HUD-1 or GMP HUD-1A in

accordance with the instructions set forth in appendix A to this part.
* % ok ¥k %k

5. In § 3500.10, the first sentence of paragraph (a) and paragraph (b) is revised and a new sentence is added to
paragraph (e) to immediately follow the second sentence to read as follows:

Sec. 3500.10 One-day advance inspection of HUD-1 or HUD-1A settlement statement; delivery; record
keeping.

(a) Inspection one day prior to seltlement upon request by the borrower. The settlement agent shall permit the
borrower, and, in joans subject to a guaranteed mortgage package agreement, the packager and the lender, to inspect
the HUD-1 or HUD-1A or GMP HUD-1 or GMP HUD-1A settlement statement, completed to set forth those items
that are known to the settlement agent at the time of inspection, during the business day immediately preceding
settlement, * * *

(b) Delivery. The settlement agent shall provide a completed HUD-1 or HUD-1A or GMP HUD-1 or GMP HUD-
1 A to the borrower, the seller (if there is one), the packager, the lender (if the lender is not the settlement agent),
and/or their agents. When the borrower’s and seller’s copies of the HUD-1 or HUD-1A or GMP HUD-1 or GMP
HUD-1A differ as permitted by the instructions in Appendix A to this part, both copies shall be provided to the

packager and the lender (if the lender is not the settlement agent). * * *
* k% kX

{e) * * * Packagers shall retain documentation of unforeseeable and extraordinary circumstances related to

guaranteed mortgage package agreements provided to borrowers for five years after settlement.* * *
* Kk ok k¥

6. In § 3500.14, new paragraphs (g)(1)(viil), (g)(1)Xix) and (g)(1 }(x) are added to read as follows:

Sec. 3500.14 Prohibition against kickbacks and unearned fees.

EERE R B

{8)(1)(viii) Subject to paragraph (4) of this subsection, a payment made or received by any person in connection
with the provision of mortgage insurance services, if: (A) the borrower receives a guaranteed mortgage package
agreement; (B) an estimate of the amount of mortgage insurance fees or premiums to be collected at settlement is
separately disclosed on the guaranteed mortgage package agreement, together with the assumptions (e.g., the loan’s
loan-to-value ratio) on which the estimate is based (if the mortgage insurance is lender-paid, the estimate would be
zero); (C) no later than 30 days following the borrowers’ acceptance of a guaranteed mortgage package agreement
and prior to settlement, a final mortgage insurance costs disclosure is provided to the borrower which includes the
final amount of the mortgage insurance fees or premiums payable at or before settlement, together with an
explanation, if the final amount exceeds the estimate, of the reason(s) why the final amount exceeds the estimate,
and a statement that the mortgage insurance premiums or fees to be collected at or before settlement will not exceed
the final amount of such premiums or fees set forth in the final mortgage insurance costs disclosure, unless the
applicant requests a change in the amount or terms of the loan after the delivery of the final mortgage insurance
costs; and (D) the packager complies with the cure procedures set forth in subsection{ 1.
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(g)(1)(ix) A payment made or received by any person in connection with an advertisement of settlement services.
Any link, banner, brochure or other promotional message, whether communicated on an electronic medium or
otherwise, whose characterization as an advertisement is unclear shall be deemed an advertisement for purposes of
this section if it is accompanied by a clear and conspicuous notice indicating that it is an advertisement.

(g)(1)(x) Subject to clauses (A) and (B) below, all mortgage broker compensation that, in the aggregate,
does not exceed the maximum mortgage broker compensation amount timely disclosed in the mortgage
broker fee agreement required under section 3500.7(g).

{A) For purposes of the exemption in this subsection (x), a lender may rely on the dates and amounts
set forth on the face of the mortgage broker fee agreement and any amounts and the recipients of
amounts set forth on the face of the HUD-1 or HUD-1A;

(B) The exemption in this subsection (x) shall apply to any lender or mortgage broker if the lender or
mortgage broker discovers that the mortgage broker compensation received by the mortgage broker
exceeded the maximum mortgage broker compensation amount set forth in the mortgage broker fee
agreement and the lender or mortgage broker refunds the excess compensation amount to the
borrower within 60 days after the settiement date as reflected on the HUD-1 or HUD-1A settlement

statement,
LR Y

Sec. 3500.16 [Redesignated as Sec. 3500.20]

7. § 3500.16 is redesignated as § 3500.20 and a new § 3500.16 is added to read as follows:
Sec. 3500.16 Guaranteed Mortgage Packaée—-Safe Harbor.

(a) General. A guaranteed mortgage package is defined in § 3500.2.

(b) Safe harbor. A guaranieed mortgage package, and any payment, discount, pricing arrangement or any other
exchanges of things of value by and among packagers, lenders, and participating settiement service providers in
connection with the provision of guaranteed mortgage packages shall not violate section 8 of RESPA or § 3500.14 if
the guaranteed loan settlement charge collected at settlement does not exceed the guaranteed loan settlement charge
disclosed in the guaranteed mortgage package agreement described in subsection {(c)(3) below.

(c) Criteria for guaranteed mortgage package. Packagers must deliver a guaranteed mortgage package offer
within 3 business days of a shopping application or such time as may be reasonable in special cases, provided that
no guaranteed mortgage package offer is required if the shopping application is denied or withdrawn, that includes:

(1} A guaranteed loan settlement charge for packaged services that is effective from the time the guaranteed
mortgage package is offered by the packager to the borrower through settlement provided that the borrower accepts
the guaranteed mortgage package agreement within 10 days, or such greater period offered by the packager, from
when the document is delivered or mailed to the borrower and settles the Joan within a reasonable period specified
by the packager or lender (which period shall be no shorter than the rate lock period selected by the applicant, if
applicable);

(2) A mortgage loan with a conditional interest price (including both interest rate and discount points) that is
applicable through settlement provided that (A) the borrower accepts the guaranteed mortgage package agreement
within 10 days, or such greater period offered by the packager, and any interest price adjustments shall be
ascertainable on the packager’s website, via a local or toll-free telephone number, or other accessible media on a
regular basis, and (B) the settlement occurs within a reasonable period specified by the packager or lender (which
period shall be no shorter than the rate fock period selected by the applicant, if any); and

(3) A guaranteed mortgage package agreement as prescribed in and completed in conformity with Appendix F to
this part which:

lf.)
W
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(1) Explains that the guaranteed mortgage package covers necessary settlement services required by the lender and
discloses a guaranteed loan settlement charge for packaged services and estimated other required costs for non-
packaged services that will apply to the loan;

[{49160]}

(i1) ldentifies and provides estimates for other required settlement costs, such as per diem interest,
reserves/escrow, hazard insurance, mortgage insurance, flood insurance, and optional owner's title insurance, and the
amount of the lock-in fee, if any, and explains that any required settlement costs not separately itemized and
estimated are the responsibility of the packager;

(iii) Identifies any applicable interest rate lock expiration period and the circumstances under which the lock-in
fee, if any, will be refunded, which shall include any failure to close the mortgage loan offered in the guaranteed
mortgage package within the rate lock period for reasons unrelated to and not caused, directly or indirectly, by the
borrower;

(iv) Explains the borrower’s ability to receive, upon request, information as to whether the lender has obtained a
lender’s valuation of the property, a lender’s inspection of title, credit verification, and a pest inspection, and to
receive, upon request, a copy of the pest inspection;

(v) Specifies that the packager will ensure that a mortgage loan is provided as part of the package and that, after
acceptance by the borrower, the lender participating in the package shall, upon final loan approval, provide a loan in
accordance with the guaranteed mortgage package agreement;

(vi) Advises the borrower of whether the loan has adjustable rate terms, whether there is a prepayment penalty,
and whether there is a scheduled balloon payment, and that the borrower will receive Truth in Lending Act
disclosures regarding his or her loan terms that he or she should review carefully;

{vii) Commits the packager and the borrower to the terms of the guaranteed mortgage package agreement upon
borrower acceptance and payment of the fee permitted by § 3500.16 (c)(3)(ix)(A), subject only to acceptable final
underwriting and property appraisal; and

(viil) Specifies that the packager will not charge {A) any fee to provide the offer of a guaranteed mortgage
package beyond that fee which is estimated to offset the costs of providing such offer to the borrower, and (B) any
other fee for the property valuation, credit report or other pre-closing services deemed necessary until acceptance by
the borrower of the guaranteed mortgage package, provided the packager credits the amount of any such fee charged
to the borrower under this section to the guaranteed loan settiement charge if such guaranteed mortgage package
results in the borrower closing on the offered Joan. In the case of a guaranteed mortgaged package made over the
telephone, the packager may collect the fee permitted by this § 3500.16(c)(3)(viii)}(A) so long as (I) the packager
provides an abbreviated verbal disclosure of the contents of the guaranteed mortgage package, and the fact that a
written guaranteed mortgage package agreement will be delivered to the borrower within three business days, and
(11) the borrower orally accepts the guaranteed mortgage package over the telephone. MNothing in this section is
intended to prevent a packager from charging a fee for locking in an interest rate at any time, .

(d) Impact on Good faith estimate and HUD-1/1A. Where a packager satisfies the criteria in paragraph {(c) of this
section, the packager shall provide the borrower the guaranteed mortgage package agreement in lieu of the good
faith estimate. In loans originated through guaranteed mortgage package agreements, the guaranteed loan settlement
charge shall be shown as the origination fee on line 801 of the HUD-1/HUD-1A.

(e} Exclusions from safe harbor.
(1) Notwithstanding the existence of a guaranteed mortgage package, section 8 of RESPA remains applicable

to payments by and between packagers or participating settlement service providers and parties outside the
guaranteed mortgage package.
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(2) The Affiliated Business Arrangement (AfBA) exemption requirements, set forth in § 3500.15, remain in
effect when a borrower is referred to a packager by a person or entity not otherwise participating in the
guaranteed mortgage package who is an affiliate of the packager or any participating settlement service
provider.

(3) The exemption in this section shall not apply to a settlement agent that collects amounts for packaged
services that exceed the Guaranteed Loan Settlement Charge in the guaranteed mortgage package agreement.

(f) Guaranteed Loan Settlement Charge Over-Collection This subsection describes the procedures that must be
followed if the packager provides the borrower with a guaranteed mortgage package agreement and the borrower
believes in good faith that the amount of the guaranteed loan settlement charge disclosed on the HUD-1 or HUD 1-A
erroneously exceeds the amount of such charge in the guaranteed mortgage package agreement.

(1) Definitions

(A) Guaranteed loan settlement charge over-collection. For purposes of this subsection, a
guaranteed loan settlement charge over-collection is any excess of the guaranteed loan settlement
charge collected or to be collected at settlement over the guaranteed loan settlement charge
disclosed in the guaranteed mortgage package agreement, except that a guaranteed loan settlement
charge over-collection does not include any increase in costs that is attributable to a request by the
borrower for a change in the amount or terms of a loan after the packager has provided a
guaranteed mortgage package agreement or to the borrower selecting a settlement service provider
other than that generally used by the packager for packaged services.

(B) Guaranteed loan settlement charge over-collection notice. A guaranteed loan settlement
charge over-collection notice is a written correspondence (other than notice on a payment coupon
or other payment medium) that—

(i) is received—
(1) by the settlement agent at or before settlement; or

(I) by the packager that made the guaranteed mortgage package agreement, not
later than one year after settlement (the packager may designate to the borrower
a specific address to which this notice should be sent);

(1i) enables the person receiving the notice to identify the borrower’s name, account
number and address to which a refund may be sent; and

(iit) includes a staternent of the amount of the alleged guaranteed loan settlement charge
over-collection.

(2) Action with respect to the guaranteed Joan settlement charge over-coliection notice.

{A) If the guaranteed loan settlement charge over-collection notice is received by the
settiement agent at or before settlement, then the settiement agent must—
(i) correct the alleged over-collection at or before settlement, and revise the
HUD-1 or HUD 1-A accordingly, pursuant to instructions from the packager
that made the guaranteed mortgage package agreement; or
(i) forward the guaranteed loan settiement charge over-collection notice to such
packager.
(B) If the guaranteed loan settlement charge over-collection notice is received by the
packager who made the guaranteed mortgage package agreement (either directly from the
borrower or from the settiement agent), then the packager must, within 30 business days
of receiving the notice—
(i) refund the amount of the guaranteed loan settlement charge over-collection to
the borrower; or

3-7



139

(ii) if the packager concludes that no over-collection occurred or that any over-
collection was in an amount less than that alleged by the borrower, notify the
borrower of its conclusion and the reasons for that conclusion, and refund any
over-collection that was in an amount less than that alleged by the borrower.

(3) Additional payment. In addition to the amounts refunded pursuant to paragraph (f)(2) of
this subsection, the packager must pay the borrower an amount equal to the guaranteed loan
settlement charge over-collection refunded pursuant to paragraph (f)(2) unless—

(A) the over-collection is corrected at or before settlement pursuant to clause (f)(2)(A)(i);

(B) the packager corrects the over-collection within (i) 90 days from the date of closing
or (ii) 90 days of discovering the over-collection, whichever is later, and before receiving
a guaranteed loan settlement charge over-collection notice; or

(C) the packager concludes, after conducting an investigation that no over-collection
occurred.

(4) Willful and Fraudulent Misconduct. Notwithstanding the guaranteed loan settlement
charge over-coliection resolution procedures of this subsection (f), the exemption provided by
paragraph (b) of this section shall not apply to any packager or seftlement service provider
that engages in a pattern or practice of willfully and fraudulently imposing charges in excess
of those permitted pursuant to paragraphs (c¢)}(1)-(3).

(g) Loss of Safe Harbor. The loss of the safe harbor exemption because of an un-cured over-collection
of guaranteed loan settlement charges affects the packager, the settlement agent and, if the packager is not
the lender, the lender, but does not affect participating settlement service providers uninvolved in the
settlement.

(h) Preemption of state law. Pursuant to section 18 of RESPA, the Secretary determines that the guaranteed
mortgage package offered pursuant to this section is more beneficial for and gives greater protection to the consumer
than any related state law. Therefore, the provisions of this section preempt any state law that conflicts with or
frustrates the purpose of the offering of guaranteed mortgage packages under this section, including, but not limited
to, state laws (1) imposing disclosures, (2) limiting fees (including loan related and referral fees) and rebates, (3)
limiting the use of affiliated or unaffiliated providers, and (4) imposing advertising restrictions. The Secretary
hereby finds that all such laws are inconsistent with the provisions of this section.

Sec, 3500.19 [Amended|

8. In § 3500.19(c) the cross-references to *'§ 3500.16" and to ““section 3500.16" are both revised to read 7§
3500.20",
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1 i n h
To HUD’s Proposed Regulation
1[49158)}
VL. Rule Language
List of Subjects in 24 CFR part 3500

Consumer protection, Condominiums, Housing, Mortgagees, Mortgage servicing, Reporting, and recordkeeping
requirements.

Accordingly, for the reasons set out in the preamble, part 3500 of title 24 of the Code of Federal Regulations is
proposed to be amended as follows:

1. The authority citation shall continue to read as follows:
Authority: 12 U.S.C. 2601 et. seq.; 42 U.S.C. 3535(d).

2. In § 3500.2, paragraph (b) is amended by revising deleting the definitions definition of Application, revising
Ihe_deﬁnnmns_o.f Good faith estimate, and Mortgage broker and adding the following definitions of Final
application, Final mortgage insurance costs disclosure, Guaranteed mortgage package Loan originator, Loan
ggm Mortgage broker loan, Ne-tolerance; Packager, Packaged services, Participating settlement
service provider, Par value, Folerance; Shopping application, and Unforeseeable and extraordinary circumstances;
and-Zero-tolerance:

Sec. 3560.2 Definitions.

X E K K
(b) * ¥ ¥
Application Einal application means the submlssmumwggmgs
m&%@mof credit information (Secial-Seecurit Sproperty basic
M thab 'k 1, P! L £ 3 ok 1 £ t+hy P 4 el-.
1 Aadl k. N

FrOwer in anticipation of a credxt decision, whether oral, written or electromc, relating
toa federally related mortgage loan.
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3+ ROt-aR-ApP for sage-loan-under-this-past-Th } :
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an-identified property-to-th nverts-th Dp for-o y-£ ROFHERE
loan:

Final . fiscl he discl Jescribed in § 3500.14(2)(1)X}(C)

Good faith estimate means an estimate of settlement costs on the required format prescribed at Appendix C to this

part prepared in accordance with §3580.7 2% * 38 35007,
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» for a federally related mortgage loan that is offered toa
consumer under a Guaranteed Mortgage Package Agreement (GMPA) in accordance with § 3500.16.

AR ER]
—

Loan originator means a lender or mortgage broker.
* kK K *

Mortgage broker means a person or entity that renders origination services in a table funding or intermediary
transaction. Where a mortgage broker is the source of the funds for a transaction, the mortgage broker is a
'—‘-leaéerﬂﬂendﬁﬁ for purposes of this part.

Mortgage broker foan is a federally related mortgage Ioan ihal is orrgmated by a mortgage broker.
Na-tal Ql.&ﬂ‘ b, L

INO-1OICFaRH Y aF FRAY Y- WHROUE g _, Y BHSe:

Packager means a person or other enmy that offers aﬁd—prewdes guarameed mortgage packages to bormwers in
accordance wrth § 3500 16.

Packaged services are settlement services that the lender requires for settiement and includes all services except

per diem interest, hazard insurance, escrow/reserves, mortgage insurance, fiood insurance, and optional settlement

services.

Pamcrpalmg sememem service provider means a settlement service provider that provides settlement packaged
services i rigage-pack and whose charges are included-in pot imposed separately from the

guarantecd morgage-package-price Joan settlement charge.

Par value means the principal amount of the loan.
FEX T RS

Unforeseeable and extraordinary circumstances means acts of God, war, disaster, or any other emergency, making
it impossible or 1mpractrcal to perform.

v d tol Lctad % it ol i 3 3 e 1l 4 EH

§ y y phin-unf and-exdr y
cireumstances:
* K K K ok

3.1In § 3500.7, th_e!;&mw paragraph (=) mtroducwry text and-(a)(2)-through-(e} ised;-paragraph
FL£am L &
37 ¥ PSS L =3 V \ I
pa is added to read as follows:

Sec. 3500.7 Good faith estimate

3-2
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(a) Lender to provide. Except as provided in paragraphs (a); r (b) e=(8 of this section, or where a guaranteed
mongage package agreement is provided i m accordance with § 3500.16 of this part, the lender shall provide all
ppheantsf f o wll; !ut d 2 W@m@m witha good fauh

estimate @ £ of ch e  borro
W The lender sha!l pmvxde the good fa‘th esumate mnw
g ¢ e C of this part) either by delivering the good faith estimate or

by p!acmg it in the mai mall to the loan apphcant not later than three business days aﬂer an Qg_sh_ggm_gg appl;catlon is
received or prepa.red Hth P tH 3 is Am—\mA kn“ re-the-end-ofthe-thi b d d—the l

the-t y-period-the-lenders
not-provide-the-denied-borrowerwith-a-good-faith-estimate: A lender shall not collect any fee in-connection-with-the
applisation-of for providing the good faith estimate beyond that which is necessary to provide the good faith
estimate,

mortgage broker who is not an exc!usxve agent of th the lender, the mongage broker must provide a good faith estimate
by delivering the good faith estimate or by placing it in the mail to the loan applicant, not later than three business
days after an 2 shopping application is received or prepared. As long as the mortgage broker has provided the good
faith estimate, the funding lender is not required to provide an additional good faith estimate, but the funding lender
is responsible for ascertaining that the good faith estimate has been delivered. If the ghopping application is denied
or withdrawg before the end of the three-business-day period, the mortgage broker need nol provide the demed
borrower with a good faith estimate. A mortgage broker shall not collect any fee in ton-with-th

of for providing the good faith estimate beyond that which js necessary to provide the good faith estlmate

* ok ok ok K

ee Agreeme
Jfaith.

12
Cto-thi

Ftth,
to-Hus-part-th

4 1ol thy
Ko

’l"l\ 4 + ol
Yol h
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*5ith Attachmeni-A—tofthe good faith estimate must-indicate-the subtotals-ofthe

AR AT . .

he-lender-and-to set forth in section 3500.7, For open-end lines of credit,

f v 1itl. J5¢ 21 1. Bt 3
(VA £ d-faith H L33 T £ sha, £.1 i xd i }2 lasnd
- y-of £ 1 Fh o4 floar argess-lender
rad 4 lectad-third ey 1 16 land 1 d-titlk 3 V2 Y)
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o . . . : s
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P the-offeexp 4 £ + y
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£ 11 4 ' : thhak caatiathd sk 1 ool 4 3 full
# £ § PP a-full
Ffund-ofalll 3633 | ot a
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O3 Th muctincluda-an 1 ofith 3
} P FHISE : g
3 t EY . a4 1-tha b, 5, + £ +h, i £
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pF Wi o ¥ i AHETY-HY G 3 H-HH
lands =4 tha b -th a-faith i 1th. th, £ih. irad 1d d-th
3 i

4.1n § 3500.8, the third sentence of paragraph (a) is revised to read as follows:
Sec. 3500.8 Use of HUD-1 or HUD-1A settlement statements.

(a) * * * Adternatively;-theform The GMP HUD- or GMP HUD-1A may be used for these-transactionsbut-net
for fons-in-which-there-is-a-ender-creditto-the b s 2-*settlements involving 3 suaranteed

5.1n § 3500.10, ence of paragraph (a) and paragraph (b} nd a new sentence is added
to paragraph {e) to immediately follow the second sentence to read as follows:

Sec. 3500.10 One-day advance inspection of HUD-1 or HUD-1A settlement statement; delivery;

3-5
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Sec. 3500.14 Prohibition against kickbacks and unearned fees.

* 0k kK ¥

(@)(1)(viii) Any-di iated-amongseit jee-provid . e i




Sec. 3500.16 {Redesignated as Sec. 3500.20]

7. 1a§ 3500.16 is redesignated as § 3500.20 and a new § 3500.16 is added to read as follows:
Sec. 3500.16 Guaranteed Mortgage Package--Safe Harbor.

(a) General. A guaranteed mortgage package is defined in § 3500.2.

(b} Violatien-and-safe Safe harbor. A guaranteed mortgage package, including pay s and any
gmém pricing amﬁgemems mgggm or any other exchanges of thmgs of value by and bet-weea
fering their SAEe-P ¢
»pas&agerﬁ—) M&W and pamcnparmg settlement service providers as—paﬁ-ef—sueh—a
n connection with the proyvision of guaranteed mortgage packages shall not v:olate section 8 of
R_ESPA Dr§ 3500 14 = 1sfi 1 4 d-5- 0L RESPA C’k dn 4 forth an thi - gm

(c) Criteria for guaranteed mortgage package. § i P
Packagers must deliver a guaranteed mongage package offer wrthm 3 husm.ess days of a
w applxcanon or such time as may be reasonable in specnal cases but-prier-te-the-borrower paying-any-fee,

M that mcludes

(1) A package-of designated-lenderrequired guaranteed loan settiement charge for packaged services ate
that is effective from the time the guaranieed mortgage package is offered by the packager 1o the
borrower through settlement provided that the borrower accepts the guaranteed mortgage package agreement within
38 19 days, or such greater penod offered by the pacl\ager, from when the document is delwered or malled to the

senlemem provxded that @ the borrower accepts the guarameed mcrtgage package aareement wnthm 301!1 days, or
such greater penod offered by 1he packager, and the Fat d-onlytoreflecteh

rates-ba d-verifiable-ind th : any interest

pecified by the packag
applicant, if any); and

(3} A guaranteed mortgage package agreement as prescribed in and completed in conformity with Appendix F to
this part which:

(i) Explains that the guaranteed mortgage package meluées s:maus necessary settlement services required by the

fender and guaranteesa-p ge-price-for-these-servi gl t-provided-that-the-borrower p

3-7
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vt andior teal-wiii-be. 1ol d
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i3 3 i
@ibi) identifies and provides estimates for other required settlement costs, such as per diem interest,
reserves/escrow, and-hazard-hazard insurance, mortgage insurance, flood insurance, and optional owner's title

insurance, and the amount of the lack-in fee, il any, and explains that any required settiement costs not separately
itemized and estimated are the responsibility of the packager;

3} J1t.
1BSuFance-eredi-rep

-d +5, 4 lai BB HOR-t tili bo-$ F the-land: lt.otth

Hv)ddentifies-and-exp ¥ p ilize-pay ; o £th
rate-t 1 £, dinct-the 0y v} 07
fate-to-pay ts-or-adiust-the-interest-rate-an gage-payments:
(r-ldentifi h-as-the-pest iontender's-title- isal aditreport-for-the loen
&) y-repors-such-as-the-pestinsp nder's-title-insurance app <
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= 4 el r
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= ¥ Rl EREP P P tEage-HRGUFaTH
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g

_{vii) its the pa ge d the borrower to the terms of the suarapteed mortgage package agree
upon borrower acceptance and payment of any-fee the fee permitted by § 3500.16 (c)(3)(ix)(A). subject only
acceptable final underwriting and property appraisal_and




(d) Impact on Good faith estimate and HUD-1/1A. Where a packager satisfies the criteria in paragraph (c) of this
section, the packager shall provide the borrower the guaranteed mortgage package agreement in lieu of the good
faith esnmate In loans ongmated through guaranteed mortgage package agreements, the HU-B—U—%—A—S-haH—be

d.as. 1 H.th, Ik $ ¢ th. Y ) L‘0k‘ et 03 H
P alh-th SGEV net-the-charges) party o
1d that e d-forth, 7;\, 4 o, 1 :
ge-price:
WMMMQ shaH be shown as the ongmauon fee on hne 801 of the HUD-HHU%D—}A—
A“J‘ ’l. tds t 1ot th dad-t lenl tha ARR ddend: to-Hh mm1
y-thep tHist har

er-HUD I/HUD-1A.
(e) Exclusions from safe harbor,

(1) Notwithstanding the existence of a guaranteed mortgage package, section 8 of RESPA remains applicable
to payments by and between packagers or participating settlement service providers and parties outside the
guaranteed mortgage package.

{(2) The Affiliated Business Arrangement (AfBA) exemption requirements, set forth in § 3500.15, remain in
effect when a borrower is referred to a packager by a person or entity not otherwise participating in the

guaranteed mortgage package who is an affiliate of the packager or any participating settlement service
provider.
(3) The e
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Sec. 3500.19 |Amended]

8.In § 3500.19(c) the cross references to "°§ 3500.16” and to **section 3500.16" are both revised to read *§
3500.20".

3-11
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Tab 4

Guaranteed Mortgage Package Agreement

This GUARANTEED MORTGAGE PACKAGE AGREEMENT (“Agreement”) commits us,
the PACKAGER, to provide you, the BORROWERC(S), upon your
acceptance within days [10 days or greater] of the date this form is delivered or mailed to you:

(1) a mortgage loan on the property described below at a CONDITIONAL INTEREST PRICE;

(2) a GUARANTEED LOAN SETTLEMENT CHARGE for packaged settlement services required by the lender;
(3) an estimate of the amount of OTHER REQUIRED SETTLEMENT COSTS you will pay at or before settlement;
and

(4) a sum of the TOTAL ESTIMATED SETTLEMENT COSTS that you will be reguired to pay at or before
settlement to obtain your mortgage.

Upon acceptance of this Agreement, you will be requiredtopaya $ application-related fee, which will be
included in the Guaranteed Loan Settiement Charge. This fee is nonrefundable except [insert terms of refunduability,
ifany). [Describe any other pre-closing fees (i.e. commitment fees) that may apply and their terms of refundability. ]

This Agreement is subject to verification of your credit rating, final property appraisal, and other appropriate
underwriting criteria and is based on the loan amount and loan product specified below. 1f you change the loan
amount or loan product specified below, you will receive a new Guaranteed Mortgage Package Agreement
reflecting those new terms upon obtaining final approval for your loan. Other providers offer similar packages, or
alternative approaches to mortgage origination. You should shop to find the best packager and mortgage product to
meet your needs. For more information regarding guaranteed mortgage packages and their costs, see the Special
Information Booklet provided to you with this Agreement.

THE PROPERTY: You seek to [purchase] [refinance] a residential property at
(Address)

1. CONDITIONAL INTEREST PRICE

We will provide you with a conditional interest price of ___% with [ ] points’on a [fixed rate] [adjustable rate]
mortgage” of for [ ]years.

Loan Product: The specific loan product on which this Agreement is based is: [insert loan product type including
rate lock period or required settlement date)

This Conditional Interest Price is applicable through settlement if you accept and sign this Agreement now and
[have locked in this rate or Jock in this rate by [insert date/time}). If you accept and sign this Agreement now but
choose not to lock-in the interest rate until a later date, you may monitor your loan product, including the price (in
terms of the interest rate and discount points) and the rate Jock period that applies to your loan product. Contact us
at [insert website and/or local or 10i] free telephone number). If you do not accept and sign this Agreement now,
you must accept and sign this Agreement within{ 1{70 days or greater] from [insert date] or the offer will expire.

Rate Lock Period and Lock-In Fee. Once locked in, this Conditional Interest Price will remain fixed for __days
(“rate lock period”). The lock-in fee for locking in the Conditional Interest Price for the rate lock periodis § ___.
This fee is listed as an Other Required Settlement Cost in Section III befow. This fee will  will not be credited

" This conditional interest price (including both the interest rate and discount points) is subject to final underwriting and
appraisal. You may be able to adjust your selection of interest rate/di points bination. You should ask your packager
about combinations available to you.

*" You will receive Truth-in-Lending Act disclosures regarding your loan terms and an Adjustable Rate Mortgage disclosure, if
applicable, that you should review carefully.
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to you at closing. This fee will be refunded if the mortgage loan offered in this Agreement fails to close within the
rate Jock period for reasons unrelated to, and not caused, either directly or indirectly, by you. Other Jock options
may be available. Ask us for details.

Settlement Date. Upon acceptance of this Agreement, settlement must occur within the rate lock period applicable 1o
your loan product as specified above, if you have locked the rate, or if no rate lock period applies by [insert date]. 1f
we permit an extension of these periods, extension fees may apply. Extension fees are not included in the
Guaranteed Loan Settlement Charge.

1I. GUARANTEED LOAN SETTLEMENT CHARGE

We provide you a GUARANTEED LOAN SETTLEMENT CHARGE for packaged settlement services required to
complete your mortgage. This GUARANTEED LOAN SETTLEMENT CHARGE does not include (i) any charge
of a type payable in a comparable cash transaction, (ii) any amount charged to satisfy underwriting conditions,
including conditions regarding the mortgage property’s compliance with applicable laws and ordinances, (iii) any
amount charged by a borrower-selected settlement service provider if different from the packager-selected provider
of that service, and (iv) charges due to unforeseeable and extraordinary circumstances. You will pay this
GUARANTEED LOAN SETTLEMENT CHARGE in addition to the OTHER REQUIRED SETTLEMENT
COSTS itemized in Section Il The precise services for each transaction may vary.

Upon request we will notify you whether we have obtained certain reports, such as a pest inspection, our valuation
of the property, our inspection of title and/or a credit verification, if any. Upon request, we will provide you with a
copy of any pest inspection report we receive.

The GUARANTEED LOAN SETTLEMENT CHARGE may vary if: (i) the loan amount or loan product changes;
and/or (ii) you select settlement service providers for packaged services other than those we generally use.

GUARANTEED LOAN SETTLEMENT CHARGE : $

1. OTHER REQUIRED SETTLEMENT COSTS:

In addition to the GUARANTEED LOAN SETTLEMENT CHARGE , you are or may be required to pay advance
mortgage, hazard and flood insurance premiums, and to establish escrow reserves at settlement. Some of these costs
may vary depending on when your loan closes and how much insurance you are required to obtain. In addition, you
may be required to pay a lock-in fee if and when you decide to lock in the conditional interest price. No lender
required cost may be imposed on you at settlement that is not specifically itemized and estimated in this Section
other than the Guaranteed Loan Settlement Charge (or items expressly excluded from such Guaranteed Loan
Sertlement Charge) as described in Section 11,

A. Per Diem Interest (HUD-1 900 Series) 3

Per Diem at § @ days with an

estimated settlement of
B. Reserves/ Escrow, {if required) (1000) S,
C. Hazard Insurance (300) 3
D. Mortgage Insurance

Based on a loan-to-value ratio of % 3
E. Flood Insurance $
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F. Lock-in Fee $

IV. OPTIONAL OWNER’S TITLE INSURANCE (1100)

[PROPERTY TAXES]

TOTAL ESTIMATED SETTLEMENT COSTS (SUM OF SEC. 1l and III: $

V. ADDITIONAL LOAN TERMS

This loan does  does not have a prepayment penalty.
This loan does  does not have adjustable rate terms.
This loan does  does not have a scheduled balloon payment.

V1. GUARANTEED MORTGAGE PACKAGE AGREEMENT

By signing, dating, and returning this GMPA to us within the time period specified in the first paragraph of this
Agreement, together with the specified application-related fee, you and we will be contractually bound to the terms
of this GMPA provided that you qualify for this mortgage based on your credit rating, the appraisal, and other
appropriate criteria.””" We certify that if we do not fund loans, we have arrangements with one or more lenders to
which our guaranteed mortgage packages are acceptable, subject to such lenders’ underwriting and final approval of
the loan.

Signature of Authorized Agent Date

Signature(s) of Borrower(s) Date

“**" This offer does not constitute an application for credit as that phrase is defined under applicable federal law, unless and untit
you accept this offer.
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Tab 5
Guaranteed Mortgage Package — Form HUD-1

a. Settlement Statement

U.S. Department of Housing
and Urban Development

B, Type of Loan

1.3 #HA 2. 00 FmHA 3.0 Conv.
Uniions
4.3 va 5 O Conv. ins.

6. File Number

7. Loan Number 8. Mortgage insurance Case Number

C. Note: This form is d 10 give you a

of actual

marked “(p.0.c.)” were paid outside the closing; they are shown

costs. Amounts paid to and by the settlement agent are shown. hems
here for i 1 purposes and are not included in the totals.

D. Name & Address of Borrower

E. Name & Address of Seller

F. Name & Address of Lender G. Name & Address of Packager

H. Property Location

L Settlement Agent

Place of Settlement 1. Sertiement Date

K. Spmmary of Barrower’s Transaction L. Summary of Seller’s Transactions
100._Gross Amount Due From Borrower 408. Gross Amount Due to Selter
101, Contract Sales Price 401 Contract Sales Price
162, Personal Property 402 Personai Property
103. Settiement Charges to Borrower {Line 40
1400)
104, 404
105, 403

Adjustment for items paid by seiler in advance Adjustments for items paid by seiler in advance
106. City/town taxes to 406, City/town 1axes [
107 County taxes to 407 County taxes [
108. Assessments to 408. o
109 409
ne. 41¢
il 411,
12, 412

120. Gross Amount Due From Borrower

420. Gross Amount Due to Seller

208,

Amounts Paid By or In Behalf of Borrower

500. Reductions in Amount Due to Seller

201

Deposit or eamnest money

501. Excess deposit (see

202. Principal amount of new loan(s) 502 charges to seller (line 1400)
203, Ewsting loan(s) taken subject to 503. Existing joan(s) taken subject 10
204 504 Payoff of first mortgage Joan
205 505. Payoff of second mortgage loan
206. 306,
207, 507
208 308
209. 509,
Adjustments for items unpaid by seller Adjustments for items paid by seiler

210._City/town taxes o 510, City/town taxes 0

1. County taxes 0 511 County taxes [

2. Assessments to 512, Assessments o

13 513,

4 514,
215, 318
216, 516,
217 S17.
218, 518,
219, 319,
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220. Total Paid By/For Borrower

520. Total Reduction Amount Due Seller

300 Cash at Settlement FronyTo 600. Cash At Settlement To/From Seller
Borrawer
301. Gross Amount due from borrower (line 601. Gross amount duc to selfer (line 420)
120)
302. Less amounts paid by/for borrower (line 602. Less Reduction in amt. due seller (fine
520y
303. Cash O fom Do 603. Cash 0 7o O From Seller
Bormrower
Paid From Paid From
Borrewer’'s Seller's
Funds at Funds at
Seitlement Settiement
M. PURCHASE SETTLEMENT CHARGES
700. Total Sales/Broker’s Commission based on price § @ %

Division of Commission (line 700) as follews:

701§ L)

702. % o

703. Commission paid at Settlement

704

1100, Title Charges Unrelated to Mortgage

1101, Semiement or closing fee To

1102. Owner’s Title Insurance binder To

1103 Notary fees for Deed To

1104. Borrower's Atiomey fees To
{includes above itern numbers: J

(105, Seiier’s Attomney Fees To

(ineludes above 11em numbers:

1106. Owner’s title

200,
{ 1201 Recording fees: Deed $

._Government Recording and Transfer Charges Unrelated to Morigage
Releases of Prior Lien $

202. City/county tax stamps on Deed

203. State tax/stamps on Deed

1300. Additional Settlement Charges Unrelated to Mortgage

1301, Survey 1o

1302, Pest inspection _to

1303

1304

1305. Tota! Purchase Setilement Charges

N. LOAN SETTLEMENT CHARGES

01. Guaranteed Loan Settlement Charge

02. Loan Discount (or Credit) %

01, interest to @ per day

02. Mortgage Premium for __ months to
903. Hazard Insurance Premium for months to
904, Flood Insurance Premium for months to

1000. Reserves Deposited with Lender

1001, Lock-In Fee

1002

1003

1004

1005. Total Loan Charges

[ 1400, Total Settlement Charges (enter on lines 103K and 502L)

5-2
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Tab 6

Sample Mortgage Broker Fee Agreement

Mortgage Broker Fee Agreement

In the following: I or me = Applicant; You = Mortgage Broker.

Mortgage Brokerage Assistance. You are duly authorized and prepared to assist me in arranging
mortgage financing for my home, and you agree to provide such assistance, as set forth below.

Amount of Broker Compensation. 1understand that, as compensation for the goods, services and
facilities you provide, your total mortgage broker compensation from all sources will not exceed:

($
and / or [specify which)

[ point(s)] (one points equals 1 percent of the original principal balance of
the actual mortgage loan obtained.)

Method of Broker Compensation Payment. 1 understand that I may have a choice as to how your
compensation is paid. Depending on such factors as my financial circumstances, whether I qualify for a
loan and/or whether a loan program is available:

+ [ may pay your compensation for the services you provide out of my pocket directly.

» If ] want to lower the amount I compensate you out of my pocket directly:

> 1 may have the lender pay some or all of your compensation, in which case the lender will charge
me a higher interest rate which could result in higher monthly payments; and/or

» 1may use the proceeds of the loan to pay some or all of your compensation, in which case I will
be obligated to repay that amount with interest over the term of the loan.

1 understand that I should discuss with you in further detail the specific options available to me to pay for
your compensation, including the impact of each such option on the amount of cash I must bring to the
closing, my interest rate, loan amount and monthly payments.

Nature of the Relationship. [Choose appropriate text] {Independent Contractor — 1 understand that in
connection with this Agreement, you are not acting as my agent. You are also not acting as the lender’s
agent. Although you seek to assist me in meeting my financial needs, you may not make available the
products of all fenders or investors in the market or the lowest prices or best terms available in the
market.] [Borrower Agent — I understand that in connection with this Agreement and any mortgage loan
you arrange for me, you are acting as my agent. You are not acting as the lender’s agent. Although you
seek to assist me in meeting my financial needs, you do not distribute the products of all lenders or
investors in the market and cannot guarantee the lowest prices or best terms available in the market.]
[Lender’s Agent — In assisting to arrange financing for my home, I understand that you are not my agent
and that you are acting as the agent of the lender.]

Termination. This Agreement will continue unti] one of the following events occurs:

o 1 fail to receive loan approval;

6-1
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My loan closes;
I terminate this Agreement;
You and [ enter into a new Mortgage Broker Fee Agreement; or
days expire from the date of this Agreement without any of the foregoing occurring.

. o & o

Mortgage Broker Fee and Disclosure Acknowledgement

By signing below, I/we understand and agree to the terms of this Agreement. The contractual obligation
to comply with this Agreement rests solely with the mortgage broker and the applicants signing below.
No other entity shall be liable for any misrepresentation or non-performance of the mortgage broker’s
obligations under this Agreement, or the mortgage broker’s collection of compensation in excess of the
maximum compensation stated herein.

Signing this Agreement does not obligate me to obtain a mortgage loan through you, nor does it prevent
me from shopping for mortgage loans with any other mortgage broker or lender. his Agreement does not
constitute a loan commitment or otherwise indicate mortgage loan approval.

1 acknowledge that you and any lender that makes a loan to me is relying upon this Agreement and upon
my statement that 1 actually understand your role in the transaction and how you will be paid.

* Applicant . Date

* Applicant Date

Mortgage Broker's Signature
Mortgage Broker's License No. (where applicable)

6-2
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Statement of John Courson

President & CEO
Central Pacific Mortgage Company
Folsom, California

on behalf of
Mortgage Bankers Association of America
before the
Committee on Financial Services
Subcommittee on Housing and Community Opportunity
U.S. House of Representatives
Hearing on
HUD’s RESPA Reform Proposal
February 25, 2003

Good morning Mr. Chairman and members of the Committee. My name is John
Courson, and | am President and CEO of Central Pacific Mortgage Company,
headquartered in Folsom, CA. | am also Chairman of the Mortgage Bankers
Association of America (MBA)," and it is in that capacity that | appear before you
today.

| thank you for inviting MBA to form part of the important discussions regarding
regulatory reform of the Real Estate Settlement Procedures Act ("RESPA"). This
regulatory reform initiative, as set forth in HUD's recently issued proposed rule
entitled “Simplifying and Improving the Process of Obtaining Mortgages To
Reduce Settlement Costs to Consumers,” wilt have far-reaching import for our
industry and on the American consumer.

| want to begin my presentation by stating that we strongly support Secretary

Martinez in his initiatives to simplify and improve the mortgage process, and we
believe that the Proposed Rule is a major step forward for both consumers and
the industry. MBA commends the Secretary on issuing this sweeping proposal.
The issues and controversies implicated by RESPA, a broad-reaching, 29-year

! MBA is the premier trade association representing the real estate finance industry. Headquartered in Washington,
D.C., the association works to ensure the continued strength of the nation’s residential and commercial real estate
markets, to expand homeownership prospects through increased affordability, and to extend access to affordable
housing to all Americans. MBA promotes fair and ethical lending practices and fosters excellence and technical know-
how among real estate professionals through a wide range of educational programs and technical publications. Its
membership of approximately 2,600 companies includes all elements of real estate finance: mortgage companies,
mortgage brokers, commercial banks, thrifts, life insurance companies and others in the mortgage lending field.

% 67 F.R. 49134 (*Proposed Rule").
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old statute, are complex and politically thorny. Undaunted, Secretary Martinez
has recognized that the mortgage process has become much too complex and
that there currently exists an urgent need to thoroughly reform the process in
order to ensure the objectives of clear disclosures and consumer protection in
the mortgage shopping process. The sheer scope of HUD's proposal
demonstrates a great deal of leadership and courage by the Secretary. This
reform initiative also demonstrates foresight on the part of HUD, as it brings real
solutions fo the table, and challenges us all to come together and reach
agreement on fixing a mortgage disclosure system that has become increasingly
complex and burdensome for all the parties involved.

MBA Position

MBA has consistently called out for the need to enact fundamental reforms to the
bewildering and confusing mortgage shopping process. MBA has been a
constant partner in discussions with government and consumer groups to craft
workable methods to simplify and improve the mortgage process.

MBA sees HUD’s Proposed Rule as a unique opportunity to effectuate large
portions of long-discussed improvements to the mortgage process. As can be
expected with any far-reaching project to improve and innovate existing systems,
we believe that there are a number of technical issues that still require attention
and resolution by HUD. Notwithstanding these details, we want to make clear to
the Committee that MBA fully embraces the more important concepts of reform
advanced by HUD's proposed rule. MBA believes that, if properly structured,
HUD's “Guaranteed Mortgage Package” system will improve and simplify
disclosures, foster market competition, and strongly enhance protections for all
consumers.

The Current System

To properly appreciate the benefits of the reform proposals now advanced by
Secretary Martinez, it is fundamental to understand how the current home
mortgage disclosure system operates and why it has been criticized as flawed
and ineffective in adequately protecting mortgage shoppers.

Disclosures

The Congressional intent in enacting RESPA was to protect consumers from
unnecessarily high settlement costs by affording them with greater and more
timely information regarding the nature and costs of the settlement process, and
by prohibiting certain business practices. The statute sets out to achieve these
goals through two principal disclosures—the good faith estimate of settlement
costs (GFE) and the settlement statement (HUD-1). The GFE provides
consumers with an itemized estimate of the costs the consumer will be required
to pay at closing. This disclosure, containing such items as fees for origination,
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surveys, appraisal, credit report, etc., must be given to consumers within three
days of application for a mortgage loan. The second key disclosure, the HUD-1,
is provided to the consumer at closing, and lists all actual costs paid at, or in
connection with, the settlement.

From a consumer’s perspective, these forms may be effective in alerting them as
to the generally anticipated costs they will have to incur at settlement, but the
disclosures fall short of providing them with reliable figures that they need to
effectively shop the market. As its name implies, the “good faith estimate”
requires that cost disclosures to consumers be made in good faith, and that they
bear a “reasonable relationship” to actual charges. RESPA does not impose any
liability on the creditor for an inaccurate or incomplete estimate, nor for failing to
provide one at all. It is important to understand the reality of the current law—the
figures disclosed on the GFE, the key disclosure that consumers use to shop for
settlement services, are neither firm nor guaranteed. If a consumer discovers
that that the cost estimates they received at application differ significantly from
the final HUD-1 figures, they have no redress or federal remedy to address the
inaccuracies.

MBA believes that this legal structure is entirely inappropriate for both consumers
and industry. Consumers that shop the market for the best prices available can
never be assured of the actual costs at settlement. This system also provides
little incentive for creditors and others to increase accuracy or incur risks in order
to ensure such accuracy. In fact, it is the unscrupulous actors that benefit, as
bait-and-switch tactics cannot be detected, and the intentional underestimating of
costs and fees actually bears rewards in the competitive market place.

A further criticism of current disclosures centers on their complexity. Under
existing regulations, the GFE and HUD-1 forms must separately itemize every
single charge associated with closing. Though the intent is noble, this
requirement creates a massively complex form that hurls disparate and obscure
figureas at consumers in a way that they cannot comprehend or effectively use to
shop.

From the industry’s perspective, these disclosures are burdensome and
expensive to administer. Not only are the forms costly to produce, but more
importantly, they are subject to varying interpretations by different jurisdictions
and regulatory entities. Creditors are always uncertain as to what degree of
itemization is required, how certain costs are to be disclosed in instances where
the services are out-sourced, and what line items to use in instances of non-
traditional transactions that require special services. This is exacerbated by the
fact that closing requirements vary across state lines, thereby causing disclosure
requirements to vary in order to accommodate for such differences. Often, local

3 For example, some of the fees required to be listed on the GFE may constitute costs that are already
included and built into the loan’s interest rate. Others may be fees that are dependent on the loan amount or
price of the property.
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jurisdictions create disclosure requirements that are in direct contradiction to
express federal guidelines.

Section 8

Further difficulties arise in connection with the restrictions found under Section 8
of RESPA. This portion of the statute prohibits kickbacks, fee-splitting, fees for
referrals of "settlement service business,” and unearned fees, and imposes very
heavy monetary and criminal penalties. MBA believes that the anti-steering
provisions of Section 8 of RESPA serve very legitimate consumer protection
purposes, as they shield home shoppers from improper influences that hamper
shopping and competition. However, RESPA’s Section 8 provisions are vague
and subject to varying interpretations that impose barriers to cost-saving
arrangements. For example, any attempt by lenders to negotiate for better
prices with third-party settlement service providers, or efforts to regularize costs
through average-cost pricing, could be deemed to constitute violations of Section
8.

I must note that all of the disclosure and legal complexities I describe here
frequently lead to expensive and baseless class action litigation. Conflicting
advisory opinions emanating from regulators can create classes of plaintiffs
based on one or ancther of the varying interpretations. Special mortgage
products that lower costs and benefit consumers create uncertainties under the
ambiguous application of the RESPA statute. The Internet is now growing as the
dominant medium for commerce, and yet the anti-kickback provisions of RESPA
have not yet been clarified vis-a-vis online transactions. All these legal risks are
menacing to industry, and generate massive legal and regulatory costs that can
only be passed on to consumers through higher prices.

Need For Change

Although we can all agree that the American home finance system is recognized
as the best and most efficient in the world, we cannot ignore the fact that
consumer confusion persists and that the mortgage settlement process is
bewildering to most home shoppers. The problems outlined above are real and
have the effect of raising costs and trumping true competition in the market
place. Worse still, in many instances, the confusion created by the current
labyrinth of forms and disclosures allows unscrupulous actors to dupe and
defraud even the most careful consumer. We believe, and repeat here today,
that the scourge of “predatory lending” is in large part caused by the complex
disclosure laws that allow dishonest players to perpetrate deception on unwary
consumers.

Mr. Chairman, we can do better, and through this proposed rule, HUD has
provided us with the blueprint from which to start our reform efforts.
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HUD’s Proposal

The Department’s Proposed Rule, issued on July 19, 2002, contains far-reaching
proposais that could fix virtually all the market and consumer problems | have
identified above. The central element of HUD's proposal focuses on the creation
of a carefully defined safe harbor that produces greater ciarity and increased
reliability for the shopping consumer. Under HUD’s Proposed Rule, lenders and
other settiement service providers would be allowed the option of offering
applicants a "guaranteed” fee package in lieu of a GFE. This guarantee, dubbed
the “Guaranteed Mortgage Package” (“GMP”) under the proposal, would require
a single lump-sum amount that represents the total of those costs expected to be
incurred in connection with the originating, processing, underwriting and funding
of that loan. As an important element of the GMP system, HUD is requiring that
entities engaging in packaging offer to consumers, within 3 days of a loan
application, an "interest rate guarantee,” subject to change resulting only from a
change in an “observable and verifiable index” or based on other appropriate
data or means to ensure the guarantee. To encourage shopping, the proposal
would not allow lenders to collect any application fees (prior to consumer
acceptance of the GMP offer). Under the proposal, any person who assembles
and offers such a package or whose services are included in such a package
would be exempt from the restrictions and prohibitions of Section 8 of RESPA
relating to referral fees, mark-ups, volume discounts, and fee splitting.

The Concept of “Packaging”

MBA believes, and has long advocated, that the “guaranteed fee package
system” of the type set forth by HUD is the most effective way to achieve
accurate disclosures for consumers. The effectiveness of this system is
premised on the reality that consumers do not generally shop for individual
settlement services, such as appraisal and credit reporting services. Rather,
consumers shop for the mortgage loan, which is the central element that in turn
requires the purchase of the other ancillary services. Since each lender has
different loan products, and since each lender has different investors that impose
different requirements pertaining to such services, these ancillary services can
rarely be purchased independently from the mortgage loan. As they advance
through the mortgage shopping process, consumers tend to focus only on the
mortgage loan, and are therefore interested in the overall “price” of the loan itself
rather than the individual price for those ancillary services performed for the
benefit of the creditor or the ultimate investor.

The "packaging” system recognizes this reality, and constructs a system whereby
the consumer is presented with a single price that includes all items required to
close the loan. The “packaging” system streamlines cost disclosures to
consumers by assembling practically all required closing costs under one single
figure, thereby allowing consumers to better understand the overall cost of the
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loan transaction. Unlike the estimates provided under the GFE, the “package”
price offered to consumers would be solid and guaranteed very early in the
shopping process. This cost reliability allows consumers to shop the market and
effectively compare total settliement service prices among various sources. In
short, the “packaging” system engenders market competition by encouraging
comparison-shopping, which in turn allows market forces to influence costs and
reduce unnecessary fees and charges.

Under a “packaging” system, consumers wouid receive an up-front disclosure
guaranteeing costs relating to settlement. Packaging entities would therefore
have an incentive to attain the best prices available in order to ensure the
competitiveness of their packages. In a competitive environment, any price
reduction achieved by the packager will surely be passed on to consumers.

The “packaging” system envisions a system that is free from unnecessary legal
entanglements in terms of deals and activities necessary to arrive at the lowest
possible guaranteed fee package. For example, the concept of “packaging”
woulld create market incentives whereby lenders and other entities will seek out
third-party settlement service providers in order to enter into volume-based
contracts and otherwise secure discounts from providers in order to ultimately
produce much lower settlement costs for consumers. It is also envisions that
lenders will be able to solidify prices for consumers by “averaging” costs over a
large number of transactions. As set forth above, today, these types of activities
pose real risks under the hazy rules of Section 8 of RESPA. Average-cost
pricing and volume-based compensation could be deemed to constitute improper
referral schemes or “overcharges,” which some would interpret as being violative
of current RESPA rules.

Not only do these current restrictions pose undue complexities and legal risk, but
more importantly, they are outdated and unnecessary under a guaranteed cost
system. Inside of the package of guaranteed costs, consumers are fully
protected because engaging in certain activities prohibited under Section 8 of
RESPA would only serve to inflate the total “package” price, which in turn, would
lead consumers to reject inflated-priced products for lesser-priced alternatives.
The “packaging” system creates, therefore, a self-enforcing disclosure regime
that saves government resources, promotes competition, and facilitates market
innovation. The protections afforded by Section 8 should, however, remain fully
applicable outside of the “package” arrangement, as we believe that improper
steering would continue to have deleterious effects on market competition and
consumer choice.

The Proposed Rule
HUD's GMP proposal incorporates this competitive “packaging” system, along

with all of its benefits, into the current RESPA regulatory structure. As noted
above, the Proposed Rule would afford a Section 8 exemption for entities that
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are willing to offer simplified disclosures to consumers, which must set forth a
guaranteed cost for those services required to close a mortgage loan, along with
an assured interest rate quote on the loan.

MBA believes that HUD'’s proposed guaranteed fee package proposal goes a
long way in resolving most of the shortcomings and market failures associated
with RESPA's current disclosure system. Under the proposal, HUD would allow
“packagers” to replace the current GFE forms with an alternative “"Guaranteed
Mortgage Package Agreement” disclosure that streamlines the cost disclosures
and presents closing costs to consumers as a lump-sum, fixed number that can
be easily compared with other packaged products. This disclosure is provided to
the mortgage shopper free of charge and very early in the loan application
process, thereby encouraging comparison-shopping.

More importantly, HUD's proposal would require that the lump-sum package cost
be absolutely guaranteed three days after application. For numerous reasons,
this represents a very significant consumer protection provision. First, it allows
consumers to shop the market with the confidence that they are comparing
actual, final figures. Since the guaranteed mortgage package price incorporates
practically all costs required to close the loan, the consumer’s comparison
shopping will not be clouded or confused with meaningless numbers. In addition,
the “Guaranteed Mortgage Package Agreement” empowers the consumer to
easily detect misdisclosures and effectively enforce their rights and their benefits
in the bargain. Unlike the current system that allows for variances between the
GFE and the HUD-1, HUD’s proposed system imposes a “zero” tolerance on the
initial and final disclosures; a mere inspection and comparison between the initial
disclosure and the closing statement will suffice to clearly expose whether the
costs were improperly inflated. The streamlining also eases enforcement for
government regulators, and will make it much tougher to defraud the public.

MBA also believes that HUD's proposals are a step in the right direction in terms
of clarifying confusing legal standards that breed pointless class action litigation.
The convoluted rules of Section 8 of RESPA are rendered obsolete by using free
market forces to compress prices and allowing firm and reliable disclosures to
serve as the consumer’s shield of protection. Likewise, disclosure difficulties are
resolved through a straightforward lump-sum disclosure that incorporates
practically all transaction fees, without the complex distinctions that exist today.

Summary

To summarize, MBA believes that, with some adjustments, the guaranteed cost
packaging proposal proposed by HUD is a viable system that is certain to resuit
in broad consumer benefits. The certainty and reliability inherent in this system
will provide sound consumer protections while sharply stimulating market
competition. In terms of industry benefits, the proposed system will go a long
way in clarifying difficult rules and regulations that pose unnecessary legal risks
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and serve to trump operational efficiencies that could streamline the mortgage
process.

Addendum: Additional Recommendations

Although MBA embraces HUD’s Guaranteed Mortgage Package proposals, we
believe that HUD must clarify and revisit certain components of the Proposed
Rule. MBA has filed lengthy comments with HUD, setting out these
recommendations in detail. For the benefit of the subcommittee, | summarize
them below—

1. Interest Rate "Guarantee”

In the Proposed Rule, HUD is proposing that entities engaging in packaging offer
to consumers, within 3 days of a loan application, an "interest rate guarantee,
subject to change (prior to borrower lock-in) resulting only from a change in an
observable and verifiable index or based on other appropriate data or means to
ensure the guarantee.” Through this requirement, HUD seeks to ensure that the
rate of the loan does not vary after the borrower commits to a packager for
reasons other than an increase in the cost of funds. The objective of the interest
rate disclosure proposal, as articulated by HUD, is to protect against an increase
in the packager's compensation through changes in the rate portion of the price
quote.

Although MBA fully supports the Department's objectives with regards to the
“Interest Rate Guarantee,” we point out that any such regulatory plan must take
into account that interest rate movements are set by open market forces that are
not under any one lender’s control. It must also be recognized that loan pricing is
not exclusively influenced, nor fully measured, solely by the movement of any
one index. Indeed, any index, even if applicable to pricing a mortgage product,
may be only one in a number of components used to determine the ultimate price
of a loan. Factors other than “interest rate index” fluctuations that would affect
pricing include internal operating costs, product availability, capped investor
commitments on particular loan programs, warehouse-line capacity and general
capacity. In light of the unpredictability and shifting nature of the factors that
affect loan pricing, our members believe that the protections sought by HUD can
be afforded only under very specific conditions that allow financial institutions to
effectively protect against financial risk. These carefully circumscribed conditions
must be incorporated into any final rule. They are as follows—

e GMP interest rate “guarantee” should be renamed to reflect more
accurately the nature of the disclosure.

« Retain the current definition of "application” under the RESPA regulations.

« Limit the post-disclosure shopping period to 5 days (or any additional
period as determined only by the individual lender).
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« Once the consumer accepts the GMP offer and “locks” the rate, the
disclosed interest rate quote (subject to the index) is good only for as long
as the duration of the “lock-in” period.

+«  GMP disclosure must list the specific loan product, and the "guarantee”
would be applicable only to the specified product.

« Lenders must have full authority to select the appropriate rate “index”.

+ Lenders must have full authority to select different “indices” for different
loan products.

e Lenders must have full authority in setting the "spreads” applicable to the
interest rate quotes.

+ Lenders must be afforded the option of regularly publishing their rates as
an alternative means of complying with the GMP rate quote requirement.

2. Modifications to Good Faith Estimate

For numerous reasons, HUD should delay the implementation of the Revised
Good Faith Estimate (“GFE”") proposals. As currently drafted these proposals are
extremely complex and in our opinion, unnecessary in light of the extraordinary
pro-consumer reforms advanced under the GMPA proposal. We are, therefore,
asking that changes to the GFE be delayed until after the market has had an
opportunity to accommodate the packaging reforms. After a reasonable period of
implementation, HUD should revisit the need for any additional changes to the
current GFE system

Notwithstanding our position to delay the implementation of the Revised GFE,
MBA agrees with HUD that confusion regarding mortgage broker compensation
continues to be a vexing issue for consumers and that greater disclosure
regarding broker fees may be necessary. MBA therefore recommends that HUD
adopt the Mortgage Broker Fee Agreement Disclosure already introduced by a
coalition of trade associations to HUD a few months ago, with the attendant
exemption for brokers and lenders from Section 8 scrutiny. This additional
disclosure would achieve HUD’s goals of full disclosure and greater consumer
education.

3. Preemption

HUD should clearly announce its intent to seek preemption of state law that
conflicts with the provisions established by any final rule. HUD should also take
immediate action to facilitate this preemption of state law.

4, Conflicts With Federal Laws

MBA has recommended that HUD address the conflicts with other Federal laws
that will result from this proposed rule. Particularly, HUD should engage the
Federal Reserve Board on the implications this Proposed Rule will have with
regard to the Truth in Lending Act and Regulation Z. The technical requirements
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contained in TILA, give rise to several conflicts between that law and the
proposed regulations. In light of certain itemizations and “Finance Charge”
calculations mandated by TILA, lenders could potentially lose the flexibility that is
necessary to accomplish the goals of the GMPA. Since some of these
requirements have a statutory basis, Congressional action may be required to
ultimately resolve this matter.



168

AT A RAT Bu/
ANMERLYEED "X

National Association of Mortgage Brokers

Prepared Testimony of Neill Fendly, Government Affairs Chair & Past President
National Association of Mortgage Brokers
on
HUD’s Proposal to Reform RESPA
before the
Subcommittee on Housing and Community Opportunity
Committee on Financial Services
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Chairman Ney, Ranking Member Waters, Members of this Subcommittee, I am Neill Fendly, the
current Government Affairs Chair and Past President of the National Association of Mortgage
Brokers (NAMB), the nation’s largest organization exclusively representing the interests of the
morigage brokerage industry. We appreciate the opportunity to address the Subcommittee today
on behalf of the nation’s mortgage brokers on the Department of Housing and Urban
Development’s (HUD) recently proposed rule (Proposed Rule) amending Regulation X, the
implementing regulation for the Real Estate Settlement Procedures Act (RESPA).

NAMB has more than 14,000 members and 46 state affiliates nationwide. NAMB provides
education, certification, industry representation, and publications for the mortgage broker
industry. NAMB members subscribe to a strict code of ethics and a set of best business practices
that promote integrity, confidentiality, and above all, the highest levels of professional service to
the consumer.

In short, NAMB believes that HUD’s Proposed Rule would limit consumer choice and access to
credit, is unworkable in the real world, and would increase the regulatory burden on small
business. In addition, NAMB finds the economic analysis and regulatory burden documents
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prepared by HUD to be flawed, inconsistent and dubious at best.” HUD has received over
40,000 comment letters expressing grave concem on the merits of HUD’s Proposed Rule.
NAMB believes the Proposed Rule violates the Unfunded Mandates Reform Act.’ as well as
President Bush’s recent Executive Order’ to reduce regulatory burden on small business. Our
testimony today centers on the Proposed Rule’s negative impact on consumers and
disproportionate impact on small business, especially mortgage brokers.

Who We Are and What We Do

A mortgage broker is an independent real estate financing professional who specializes in the
origination of residential and/or commercial mortgages. A mortgage broker is also an
mdependent contractor who markets and originates loans offered by multiple wholesale lenders.
As a result, mortgage brokers offer consumers more choices in loan programs and products than
a traditional mortgage lender. Mortgage brokers also offer consumers superior expertise and
assistance in getting through the tedious and complicated loan process. Mortgage brokers also
provide lenders a nationwide product distribution channel that is much less expensive than
traditional lender retail branch operations (bricks and mortar).

Mortgage brokers serve the role as advisor, credit counselor, underwriter, and personal contact to
the consumer. Mortgage brokers often originate loans for “difficult borrowers,” those who are
credit challenged, have income that is difficult to document, or are first time homebuyers.
Mortgage brokers spend the time with these applicants, working together with them through
credit problems, assisting those having no credit histories, and helping those individuals finance
the purchase of their home.

Mortgage brokers are typically small businesses who operate in the communities in which they
live. They are vital members of these communities, often operating in areas where traditional
mortgage lenders may not have branch offices, such as rural communities. Were it not for
mortgage brokers, many of these areas would be underserved and the dream of homeownership
for these communities would not be fulfilled.

A mortgage broker does not simply press a few keys to provide the consumer with a mortgage
loan. Nor are mortgage loans akin to products that can be picked from a shelf and paid for at
checkout. Mortgage brokers perform a vital and unique role in assisting consumers in obtaining
a mortgage loan. Indeed, this is why mortgage brokers originate more than 60% of all residential
mcmgages.4

In light of our role in placing families in homes, NAMB has great concern that HUD’s Proposed
Rule amending Regulation X will not serve to protect consumers but will instead further
complicate the real estate settlement process and confuse the homebuyer. Introducing arbitrary
and artificial price capping features and disclosure methods as set forth in HUD’s Proposed Rule,

! See Attachment 1, “Discrepancies with HUD’s Economic Analysis.”

2USC I3l eral

* Executive Order 13272, August 13, 2002.

¢ Prepared Statement of Mr. David Olson, President, Olson Research, U.S. Senate Committee on Banking, Housing,
and Urban Affairs Hearing on “Predatory Lending Practices: Abusive Uses of YSPs,” January 8, 2002.

12
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could adversely impact the housing market by reducing access to credit as well as driving up
costs for consumers.

First and foremost HUD's Proposed Rule recharacterizes the definition of vield spread premium
which contradicts HUD’s own Statements of Policy 1999-1 and 2001-1. Such a change creates
an ambiguity in the marketplace that not only confuses the borrower, but also will lead to a new
round of class action litigation. NAMB also believes HUD’s Proposed Rule creates an unlevel
playing field since it requires that indirect compensation for mortgage brokers only must be
disclosed as a lender payment to the borrower. We are disappointed that HUD acknowledges that
the Proposed Rule “results in different treatment of compensation in loans originated by lenders
and those originated by mortgage brokers.” In addition, the burden associated with the
Proposed Rule is staggering and as recognized by HUD, falls disproportionately on small
business.* NAMB also believes that HUD’s Proposed Rule’s provisions on packaging are anti-
competitive and will result in the largest multi-billion dollar originators dominating the mortgage
industry to the detriment of consumers.

NAMB is extremely concerned that this Proposed Rule, if implemented as written, will have a
dramatic impact on the cost of credit for consumers as well as small business, the mortgage
financing industry and the mortgage broker industry in particular. We believe such a sweeping
rewrite of RESPA at this point in time is not prudent for anyone — the homebuyer, the mortgage
broker or especially, the economy.

L NAMB’s Concerns with HUD’s Proposed Rule in Connection with the Enhanced
Good Faith Estimate

A. Characterization of Yield Spread Premiums as a “Lender Payment to the
Borrower”

HUD’s Proposed Rule recharacterizes the definition of yield spread premiums as a “lender
payment to the borrower for a higher interest rate.” This characterization creates unintended
consequences and provides less clarity to consumers than as presently disclosed. The
recharacterization is also inconsistent with HUD’s Statements of Policy 1999-1 and 2001-1, in
which HUD states that a yield spread premium is a payment for “goods, facilities or services
furnished or performed,” for the lender [emphasis added] as well as the borrower. In HUD’s
Statement of Policy 1999-1, HUD stated that “the Department recognized that some of the goods
or facilities actually furnished or services actually performed by the broker in originating a loan
are ‘for’ the lender and other goods or facilities actually furnished or services actually performed
are “for’ the borrower.” HUD reemphasized these statements in its Statement of Policy 2001-1.2
Further, in the Proposed Rule, HUD stated that “as retailers, brokers also provide the borrower
and lender [emphasis added] with goods and facilities such as reports, equipment, and office

* Real Estate Settlement Procedures Act, 67 Fed. Reg. 49,134, 49,148 (July 29, 2002).

¢ “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and
Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of
Housing and Urban Development, Office of Policy Development and Research, July 2002, p. vii.

" Real Estate Settlement Procedures Act, Statement of Policy 1999-1, 64 Fed. Reg. 10,080, 10,086 (March 1, 1999).
® Real Estate Settlement Procedures Act, Statement of Policy 2001-1, 66 Fed. Reg. 53,052, 33,055 (October 18,
2001).
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space to carry out retail functi‘ons,"q HUD further stated that “mortgage brokers essentially
provide retail lending services.”

Yield spread premiums are used to pay the costs incurred in connection with a mortgage broker’s
business. Mortgage lenders save millions of dollars in facilities and employee costs by
originating loans through mortgage brokers. However, these costs do not entirely disappear for
the mortgage broker— a mortgage broker must pay for its employees, office facilities, and basic
operations (computers, software and other such information). By characterizing the yield spread
premium as a “lender payment to the borrower,” HUD has discounted any payment to the broker
by the lender for goods or facilities actually fumished or services actually performed for the
lender.

HUD’s recharacterization of the definition of yield spread premium limits consumer choice and
renders mortgage brokers unable to compete with lenders. It also does not achieve the goal of
simplification, but instead confuses the consumer on exactly how indirect broker compensation
works and how it can benefit the consumer.

i. The Manner of Disclosure Further Unlevels the Playing Field Creating a
Regulatory (ie. artificial) Competitive Disadvantages for Mortgage Brokers

The Proposed Rule further unlevels the playing field in singling out indirect compensation to
mortgage brokers only. By regulating that mortgage brokers must include the yield spread
premium in the calculation of Net Loan Origination Charge, but not including the same of all
originators, HUD is complicating the real estate settlement process because the consumer is
unable to perform a true “apples to apples” comparison of the cost of the mortgage. This is
contrary to HUD’s goal of simplifying and improving the mortgage loan process.

Mortgage lenders also receive indirect compensation when a loan is sold on the secondary
market. However, due to an exemption created by HUD through the regulatory process,' ' these
transactions are exempt from, among other things, the disclosure requirements for yield spread
premiums. This creates an unlevel playing field for mortgage brokers. HUD has even stated that
“lenders are able to offer loans with low or no up-front costs required at closing by charging
higher interest rates and recouping the costs by selling the loans into the secondary market for a
price representing the difference between the interest rate on the loan and the par, or market,
interest rate.”'? This is called a service release premium (SRP). The sale of such a loan achieves
the same purpose as the yield spread premium does on a loan originated by a broker. Under
HUD’s Proposed Rule traditional lenders will continue to receive this indirect compensation but
will not be required to disclose it in the marketplace.

? Real Estate Settlement Procedures Act, 67 Fed. Reg., 49,134, 45,140 (July 29, 2002).
10
Id.
"' 24 C.F.R. § 3500.5(7).
'2 Real Estate Sertlement Procedures Act, Statement of Policy 2001-1, 66 Fed. Reg. 53,052, 53,056 (October 18,
2001).
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If the proposed characterization of yield spread premiums is implemented, mortgage brokers will
not be able to advertise certain mortgage loans and remain competitive. For example, a mortgage
broker who-makes a “no point” mortgage loan at 7% interest rate on a $100,000 loan, but
collects a $1,000 yield spread premium, must advertise that this is a one-point mortgage loan. A
mortgage lender, who originates a $100,000 mortgage loan at a 7% interest rate, but collects
$1,000 in compensation when the loan is sold, can advertise a “no-point” mortgage loan. These
are the exact same loans with the exact same costs to the consumer. However, due to a federally
regulated mandate (i.e. artificial) the mortgage broker appears more expensive as he or she must
advertise that this is a one-point mortgage loan.

In addition, by including a mortgage broker’s indirect compensation in the calculation of the Net
Loan Origination Charge, consumers will suffer a loss of available credit as many mortgage
brokers will no longer be able to originate FHA and V A-insured mortgage loans. This is because
direct originator compensation on these loans is limited to 1% of the loan amount in connection
with FHA-insured loans, and direct originator compensation on VA-insured mortgage loans is
limited to 1% of the total loan amount or closing costs. In characterizing yield spread premiums
as a lender payment to the borrower, indirect compensation to a broker is artificially transformed
into direct compensation and thus subject to the cap. This will impact many first time
homebuyers who rely on FHA and VA-insured mortgage loans for their loan down payment
requirements and force these consumers into subprime loans. This is significant as approximately
31% of all FHA-insured Joans are originated by mortgage brokers."

The federal government should not be in the business of picking winners and losers in the
marketplace. Nor should a regulator be able to dictate the playing field by regulatory fiat. The
HUD Proposed Rule does both.

ii. HUD’s Recharacterization is Confusing to Consumers and Will Lead to a New
Round of Class Action Lawsuits

Unfortunately, the stark reality of business is that any increase in the amount of money spent in
defending any lawsuits will ultimately be passed through to the consumer in the form of higher
costs for originating a mortgage loan. HUD’s proposed recharacterization of yield spread
premiums as a “lender payment to the borrower” will create confusion for consumers which will
lead them to the question — “where is my check?” A borrower claiming fraud, when no check
appears, will seek counsel to litigate the issue. HUD’s recharacterization creates a clear
opportunity for a new round of class action lawsuits.

The issues relative to the payment of yield spread premiums have been scrutinized a great deal
by the courts. The courts, however, have relied on HUD’s 1999-1 and 2001-1 Statements of
Policy in determining the legality of yield spread premiums. To date, HUD’s Statements of
Policy 1999-1 and 2001-1 have provided structured guidance to the courts by eliminating the
ambiguity relating to the legality of lender payments to mortgage brokers. They have provided
certainty to the marketplace, which in effect, has helped to curb Section 8 class action lawsuits.

' Letter from Engram A. Lloyd, Director, Philadelphia Homeownership Center, Department of Housing and Urban
Development, to Paul H. Scheiber, Bilank Rome Comiskey & McCauley LLP on 8/12/2002.
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However, HUD’s proposed recharacterization of yield spread premiums in the Proposed Rule
will only spur another round of litigation and costs associated with such litigation will eventually
be passed on to the consumer. Any increase in costs to the consumer for mortgage financing can
lead to a decrease in homeownership as affordable mortgage financing becomes too expensive
for families to handle. NAMB fears this very real and distinct threat of liability.

B. Other Concerns with HUD’s Proposed Good Faith Estimate

Please note that NAMB has other concerns with the Proposed Rule’s Good Faith Estimate
requirements. Currently, RESPA requires that a consumer be provided “a good faith estimate of
the amount or range of charges for specific settlement services that the borrower is likely to incur
in connection with the settlement” of a mortgage loan in a manner “prescribed by the
Secretary.”"* The Proposed Rule would require originators to provide consumers with a
guarantee of certain costs within three business (3) days of application. 5 HUD makes a rather
large leap from requiring a “good faith estimate” disclosure of costs, as mandated by Congress,
to a guarantee of many costs.

Mandating a guarantee of third party costs, at this early stage, is unreasonable. Loan originators
cannot predict every cost of every loan. This is because every home is unique and every
mortgage transaction is unique. Consider when a wholesale lender requires additional
comparisons on an appraisal, or when the underwriter requests another survey? Issues may
surface with the property that are not foreseeable at application, such as the need for a survey,
soil ingpections in the case of earthquake zones, or pest inspections. The mortgage broker should
not be held responsible for these unforeseen costs.

NAMB has other concerns for certain provisions of the Proposed Rule in connection with the
enhanced “good faith estimate,” but for the sake of brevity, refers the Subcommittee to NAMB’s
comment Jetter to HUD on the Proposed Rule. '

However, we think it is important to point out that NAMB has spent countless hours and
resources to strengthen, simplify and clarify the disclosure of costs provided to consumers in
advance of settlement. NAMB submitted an alternative disclosure form set forth in our comment
letter that satisfies the objectives of HUD to simplify the mortgage process, but not at the
expense of small business or to the detriment of consumers.'” It will allow the consumer to
perform a true “apples to apples” comparison of the cost of the mortgage while maintaining a
more level playing field for mortgage originators.

12 US.C. § 2604(c).
'* Real Estate Settlement Procedures Act, 67 Fed. Reg., 49,134, 49,159 (July 29, 2002).
'® See Attachment 2, Comment Letter submitted by National Association of Mortgage Brokers, on the “Real Estate
Settlement Procedures Act, Simplifying and Improving the Process for Obtaining Mortgages to Reduce Settlement
Sosts to Consumers,” U.S. Department of Housing and Urban Development, FR-4727-P-01 (July 29, 2002).

Id
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Il NAMB’s Concerns with HUD’s Proposed Rule with the Packaging of Settlement
Services

The Proposed Rule also sets up a new process for originating mortgages called the Guaranteed
Mortgage Package Agreement. Created by regulatory fiat, this regime requires an originator to
offer a guaranteed mortgage package (mortgage, third party settlement services and closing
costs) for a set price. The small business owner is going to be disadvantaged in the marketplace
because he or she does not have the bargaining power to enter into volume-based contracts with
vendors. The end result will be additional consolidation in the mortgage industry at the expense
of small business. This burden will fall disproportionately on small business and is even
articulated by HUD -~ “$3.5 billion of the $6.3 billion in transfers to borrowers comes from small
originatox;g ($2.2 billion) such as small brokers and small settlement service providers ($1.3
billion).”

NAMB believes that mortgage brokers, as small businesses, will be greatly disadvantaged by the
“regulatory driven packaging” (as opposed to market driven packaging) of settlement services.'
Mortgage brokers, as small businesses,” do not have the bargaining power to enter into volume-
based discounts with third party settlement service providers, as do larger entities. Under the
Proposed Rule, many mortgage brokers would not be able to compete with the larger entities and
will be forced out of business, or become an agent for one lender or two utilizing their packages,
or utilize the enhanced good faith estimate approach, which could also disadvantage mortgage
brokers. This will force mortgage brokers to lose their autonomy and limit their ability to offer
consumers the choice of a wide array of products and services. This impact will be passed
through to the consumers in the form of higher costs and less consumer choice.

Further, the packaging of settlement services is occurring today. Thus, the removal of regulatory
barriers is not necessary to allow packaging of settlement services; rather, exemption from
Section 8 liability creates an incentive for entities to offer packages. While HUD contends that
packaging will decrease a consumer’s settlement costs as competition drives these prices down,?!
it could also work to drive prices up as packagers can “up charge” costs. HUD’s longstanding
prohibition against the “up charging” of third party settlement costs will cease to exist only for

'8 “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and
Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of
Housing and Urban Development, Office of Policy Development and Research, July 2002, p. vit.

' Recent news articles have cited a decline in small business hiring, “creating another headwind for the nation’s
stubbornly sluggish economy recovery.” Small-business Hiring Dip Slows Recovery, Ariz. Republic, Oct. 25, 2002,
at D-1. Further, an article cites that “small businesses make up 98 percent of all enterprises in the nation and create
about 65 percent of jobs.” /d.

** The majority of mortgage brokers are small businesses. The Economic Analysis cites to a study in which it stated
that most mortgage broker firms consist of one office and five employees (including the owner). “Economic
Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and Improve the Process
of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S. Department of Housing and Urban
Development, Office of Policy Development and Research, July 2002, p. 12. Further more, this study stated that it
found “brokers as low-cost, highly competitive firms, vigorously competing with one another and with little
opportunity to eamn above-normal profits.” /d.

2 “Economic Analysis,” p. vii.
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those who package. Those who choose to operate under the enhanced good faith estimate will
still be subject to this prohibition.

NAMB also believes that there are many unworkable provisions in HUD’s Proposed Rule in
connection with packaging. These provisions include, among others, the failure in allowing all
originators to package, providing a index for consumers to track their interest rate, allowing a
consumer thirty (30) days to shop for a loan while the package is available, providing no
itemization of costs that are in the package, and allowing the package to remain viable
indefinitely, after acceptance.

I1II. The Proposed Rule Should Not Provide Additional Barriers for Minority
Homeownership

President Bush and Secretary Martinez have been very vocal in their goal of increasing minority
homeownership. Minority homeownership has recently been on the rise; in a press release dated
April 24, 2002, the U.S. Census Bureau released data that showed that homeownership among
Hispanics rose substantially to 46 percent.22 However, as noted in other press releases, a Bush
Administration analysis showed that “a large gap still exists between minority and white
households.”®  The analysis showed that “since 1994, when the black homeownership rate was
27.5 percentage points below the rate of whites and the Hispanic rate was 28.8 percentage points
below, only small gains have been made.” The analysis further showed that “by 2001 the gap
had been reduced by just 1.6 percentage points for African Americans and 1.8 percentage points
for Hispanic households.”?

HUD’s analysis identified several barriers for homeownership: “(i) lack of capital for the down
payment and closing costs, often the single greatest barrier to homeownership; (ii) lack of access
to credit and poor credit histories, which means more minority families are rejected for a
mortgage loan or given loans with high interest rates; (iii) lack of understanding and information
about the homebuying process, especially for families for whom English is a second language;”
and (iv) others.*

Mortgage brokers are the key to bridging the gap in minority homeownership. Mortgage brokers
are integral members of their community and provide access to credit that most large lenders
cannot. A recent study performed by Wholesale Access, a research, advisory and publishing
company, on minority lending stated that two of the key findings of this research are: “(i) brokers
reach more minorities than lenders; and (i) the explanation for this is found in their locations,
products and staffing.”” Many of these communities would not have the availability of
mortgage loans currently enjoyed today were it not for mortgage brokers, who originate more

*? Press Release. Department of Housing and Urban Development, Homeownership Increase Among Hispanics
{April 24, 2002) {on www.hud.gov).

* News Release. Department of Housing and Urban Development, New HUD Report Identifies Barriers to Minority
Ifomeownershlp. Qutlines Bush Administration Actions to Overcome Them (June 17, 2002} (on www.hud.gov).
*Id.

> 1d.

*rd.

2 Press Release. Wholesale Access, Study of Minority Lending Completed, (Sept. 24, 2002) {(on

www. wholesaleaccess.com).
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than 60% of all mortgage loans.”® Any rule implemented by HUD should not impact the ability
of mortgage brokers to assist minorities in obtaining homeownership.

1v. HUD’s Economic Impact Analysis is Flawed, Inconsistent and Incomplete

NAMB finds HUD’s economic analysis flawed and inconsistent. NAMB believes that further
analysis is necessary to ensure that the numbers professed in the analysis bear out the impact any
portion of the Proposed Rule will have in the marketplace. Conceiving, constructing and
implementing a rule based on flawed, inaccurate and incomplete economic analysis will - by
definition - lead to a flawed and incomplete rule that can cause great potential harm to the
housing market. One cannot build a house without a solid foundation. This rule is not built on
the solid foundation of market realities, but instead a fundamental misunderstanding of such
realities. Basing the Proposed Rule on flawed economic analysis will result in a flawed final rule
that harms consumers and could have devastating repercussions in a $2 trillion housing market.

Below, NAMB cites several inconsistencies between the information in the Economic Analysis
and HUD’s Paperwork Reduction Act Submissions to the Office of Management and Budget
(OMB). Greater analysis is called for based upon the proposed dramatic impact the Proposed
Rule, if finalized, will have on the mortgage industry for both industry and consumers. Finally,
the disproportionate impact on small business necessitates further analysis under the Regulatory
Flexibility Act.”? Indeed, the Small Business Administration, Office of Advocacy, submitted a
comment letter encouraging HUD to issue a revised initial regulatory flexibility analysis (IRFA)
“that takes into consideration the comments of affected small entities and develops regulatory
alternatives to achieve HUD’s objectives while minimizing the impact on smatll business.”™?

NAMB believes HUD has significantly underestimated the regulatory burden of its Proposed
Rule. Indeed, HUD’s Paperwork Reduction Act Submissions to OMB states that annual
responses for Good Faith Estimates (GFEs) is 11 million.>! However, HUD’s Economic
Analysis and Initial Regulatory Flexibility Analysis, states that if the rule applied in the year
2002, it would impact 19.7 million applicaticms.32 This is significant because the submission to
OMB underestimates the paperwork burden by at least 8.7 million GFEs and an additional $57
million.

In addition, HUD’s Economic Analysis states that “originators and closing agents will have to
expend some minimal effort in explaining to comsumers the cross walk between the new
streamlined GFE and the more detailed HUD-1."% However, this cost is not included in the

* prepared Statement of Mr. David Olson, President, Olson Research, U.S. Senate Committee on Banking, Housing,
and Urban Affairs Hearing on “Predatory Lending Practices: Abusive Uses of YSPs,” January 8, 2002.

5U.8.C. § 601 et seq

3 See Attachment 3, Comment Letter submitted by the Office of Advocacy, Small Business Administration, on the
“Real Estate Settlement Procedures Act, Simplifying and Improving the Process for Obtaining Mortgages to Reduce
Settlement Costs to Consumers,” U.S. Department of Housing and Urban Development, FR-4727-P-01 (July 29,
2002).

*! See Attachment 4, “Supporting Statement for Paperwork Reduction Act Submissions,” U.S. Department of
Housing and Urban Development, August 2001, p. 5.

* “Economic Analysis,” p. 9.

3 Id. atp. 25.
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OMB submission and the cost is not “minimal.” NAMB believes a detailed and accurate
estimate should be provided.

HUD states that the program change being mandated at HUD would increase burden to industry
by 2,530,000 burden hours.>* This is equal to 289 years. NAMB believes such a huge burden,
by definition, will increase the cost of credit to consumers. NAMB also believes this anticipated
burden triggers the Unfunded Mandates Reform Act and conflicts with President Bush’s recent
Executive Order to relieve the regulatory burden on, and protect, small business. 3

The Economic Analysis states that $3.5 billion of the $6.3 billion (55%) in transfers to
consumers will come from small businesses.’® NAMB finds this very troubling in the sense that
small business — particularly in the housing industry today — is one of the few pillars in this
economy that has not fallen. NAMB is concerned that by arbitrarily reducing small business
revenues, many will not be able to survive and will therefore reduce consumer choice and access
to credit. HUD should ensure that the final regulation would not disproportionately jeopardize
the small businessman currently trying to put people in homes.

This and other inconsistencies compel NAMB to ask whether HUD must undergo a more
expansive and realistic review of the economic impact this rule will have on the industry, as well
as small business, as mandated by the Regulatory Flexibility Act, the Paperwork Reduction Act,
the Unfunded Mandates Reform Act, and President Bush’s recent Executive Order to relieve the
regulatory burden on, and protect, small business.

NAMB has attached a list of discrepancies with HUD’s Economic Analysis to this testimony to
highlight some of the flaws and inconsistencies.”’

V. Conclusion

NAMB sincerely appreciates the opportunity to share our concerns with the Subcommittee on
HUD’s Proposed Rule to reform RESPA. We commend this Subcommittee for convening this
hearing on this very important issue. NAMB is very concerned that if HUD proceeds to finalize
the Proposed Rule in its current form, mortgage brokers will be driven out of business. As a
result, consumers will experience a reduction in the availability and access to credit. We ask this
Subcommittee and the Financial Services Committee to request that HUD review and revise the
Proposed Rule so that it accomplishes HUD’s stated goals and objectives to simplify the
morigage process and increase homeownership while not creating competitive disadvantages in
the marketplace.

** “Supporting Statement,” p. 7.

¥ Executive Order 13272, August 13, 2002.
¢ «“Economic Analysis,” p. 26.

*7 See Attachment 1.

10
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AT A RAT BFus
AL ALYEED "N,

National Association of Mortyage Brokers

Attachment 1

Discr jes in HUDs E ic Analysis and

¥

Initial Regulatory Flexibility Analysis'

1. On page 22 HUD states that currently, $7.5 billion of YSP payments “is not passed through to
borrowers.” Under this proposal, HUD assumes that consumers will recapture half of that, or
$3.75 billion. The mandate requires a dollar for dolar offset, meaning that consumers should get
ali $7.5 billion. Where does the other $3.75 billion go?

2. On page 22, HUD states that origination fees are estimated at $15 billion. HUD asserts that the
mandate will improve a consumer’s ability to shop and therefore capture five percent (3.75
bijlion). Why wouldn’t a broker try to charge more in origination fees if HUD takes away the
ability to charge a yield spread premium? In other words, the analysis is static. A small
businessman is not just going to voluntarily cut his rates by half — which is what the HUD mode!
assumes. Most small businesses do not have a 50 percent profit margin.

By not producing a more accurate and dynamic model, HUD is overstating the benefits of this
proposal and understating the devastating impact on small business who provides high quality
service and expertise.

3. The Proposed Rule will allegedly improve a customer’s ability to shop and actually facilitate
shopping. If this proposal achieves that goal — and it remains unclear at this time — then a
customer could go to ABC bank get the GFE and then get in histher car and drive to Broker X
and compare GFE’s.

‘While the ability to shop may be a desired outcome of public policy, it is difficult to accept the
notion that increased shopping saves consumers $826 million. The physical act of shopping is
not a costless exercise — and, more to the point of HUD’s estimate, it does not save money. That
is, no one pays a consumer for shopping. However, HUD’s Economic Analysis ignores this
transaction cost and arbitrarily asserts a savings.” This overstates the benefits of this proposal.

This is another example of how the static and questionable analysis is fundamentally flawed. As
a result, HUD’s Economic Analysis provides no basis to understand the real burden of the
proposal.

! “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify
and Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S.
Department of Housing and Urban Development, Office of Policy Development and Research, July 2002,
? “Economic Analysis,” p. 54.
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Page 2

4. On page 54, HUD states that originators and third party settlement service providers will save
time (and $850 million) by reducing the amount of time spent with a borrower. While this may
be partially true, HUD does not account for the increased foot traffic and comparison shopping
made possible by the new rule. An originator will spend more time answering people’s questions
that are “shopping.” 1t is quite likely that originators will even be walking these shoppers through
the new disclosures. This time and resources is not accounted for in HUD s analysis.

Again, HUD overstates the benefits with static analysis.

5. The last example is how HUD does not understand the marketplace and ends up creating an
unlevel playing field for small business.

On page 30 HUD asserts that, “All broker income must be derived from direct fees while lenders
who originate may continue to supplement their direct fees with yield spread premiums that
continue to be unreported to borrowers. This may give lenders a competitive advantage over
brokers.” HUD goes on to say on page 32 that “A potential problem comes where a shopper is
not knowledgeable. A lender trying to convince a borrower to take his loan instead of the
broker’s might focus the borrower’s attention on the reported origination fee of the two
charges...”.

That is the point. Of course the lender is going to try to, as HUD says, “convince the borrower to
take his loan.” That is how the market works. The lender is not an unbiased party in this
transaction. He is a competitor and will always try to convince the borrower to take his loan.
This is why the current disclosure does not work in its current form — it creates an unlevel playing
field.
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Attachment 2
AT A AT B
ANLLALVYEED X

National Association of Mortgage Brokers

Qctober 28, 2002

Rules Docket Clerk

Office of the General Counsel

Room 10276

Department of Housing and Urban Development
451 Seventh Street, SW

Washington, D.C. 20410-0500

Re: Docket No. FR-4727-P-01: Real Estate Settlement Procedures Act (RESPA); Simplifying and
Improving the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers

Dear Ladies and Gentlemen:

The National Association of Mortgage Brokers (NAMB) appreciates the opportunity to comment on the
referenced proposal (the Proposed Rule), which the U.S. Department of Housing and Urban Development
(HUD) published on July 29, 2002.  This comment letter begins with a summary of NAMB’s position,
some background information and general remarks and follows with specific comments on the Proposed
Rule.

I Summary of Position

NAMB has a long history of supporting the reform of the mortgage laws in our country. The laws are
complex for both industry and consumers. As such, NAMB provides a proposal to strengthen, simplify
and clarify the disclosures of costs provided to consumers in advance of settlement. NAMB believes that
its proposal will satisfy the goals set by Secretary Martinez for RESPA reform. NAMB does not support
the Proposed Rule’s characterization of yield spread premiums as a “lender payment to the borrower” as it
will limit consumer choice, render mortgage brokers unable to compete with lenders, and fails to meet the
definition as contained in Statement of Policy 1999-1 and clarified in Statement of Policy 2001-1.

However, as a small business, NAMB cannot support the concept of packaging of settlement costs as
defined in a regulatory setting. NAMB believes that packaging will lead to monopolies amongst the
larger lenders, as small mortgage brokers, and other small settlement service providers, will no longer be
able to compete for consumers. The very volatility of the marketplace, especially in recent times, renders
many of HUD’s proposals m the Proposed Rule untenable at best.’

! For example, this week alone, interest rates have increased 50 basis points.
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18 Background and General Remarks

NAMB is the nation’s largest organization exclusively representing the interest of the mortgage brokerage
industry. NAMB has more than 13,000 members and 46 state affiliates nationwide. NAMB provides
education, certification, industry representation, and publications for the mortgage broker industry.
NAMB members subscribe to a strict code of ethics and a set of best business practices that promote
integrity, confidentiality, and above all, the highest levels of professional service to the consumer.

Today, the nation enjoys an ali-time record rate of homeownership. While many factors have contributed
to this record of success, one of the principal factors has been the rise of wholesale lending through
mortgage brokers. Mortgage brokers have brought consumers more choices in loan programs and
products than they can obtain from a branch office of even the largest national retail lender. Brokers also
offer consumers superior expertise and assistance in getting through the tedious and complicated loan
process, often finding loans for borrower that may have been turned down by other lenders. Meanwhile,
mortgage brokers offer lenders a far less expensive alternative for nationwide product distribution without
huge investments in “brick and mortar.”

In light of these realities, it is no surprise that consumers have increasingly turned to mortgage brokers.
Today, mortgage brokers originate more than sixty percent of all residential mortgages. The rise of the
mortgage broker has been accompanied by a decline in mortgage interest rates and closing costs, an
increase in the homeownership rate, and an explosion in the number of mortgage products available to
consumers. These positive developments are not mere coincidences. They would not have been possible
without the advent of wholesale lending through mortgage brokers. NAMB and its members are proud of
the foregoing record of accomplishment and our contribution toward consumers’ greater access to
mortgage finance and homeownership opportunity.

Further, NAMB has engaged in initiatives geared toward increasing the integrity and professionalism of
its industry. It has drafted and promoted a model licensing statute for all mortgage brokers across the
country. While 46 states and the District of Columbia maintain licensing, registration or notification
requirements, NAMB seeks to standardize these requirements. NAMB supports requiring that a loan
officer meet certain education requirements, including continuing education requirements. It supports
background checks of loan originators to ensure that the bad actors will be forced out of the industry.
While initiatives such as the one proposed by NAMB will not eliminate abuses from the mortgage
industry. requiring licensing, accompanied by certain screening requirements and education requirements,
as described above, will assist in decreasing abuses.

NAMB also believes that the interests of the public and private sector are best served through the
voluntary observance of ethical standards of practice, and require that each member subscribe to the
following Code of Ethics:

¢ Honesty and Integrity: NAMB members shall conduct business in a manner reflecting
honesty, honor and integrity.

® Professional Conduct: NAMB members shall conduct their business activities in a
professional manner.

» Honesty in Advertising: NAMB members shall endeavor to be accurate in all advertisements
and solicitations.
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+ Confidentiality: NAMB members shall avoid unauthorized disclosure of confidential
information.

» Comphance with the Law: NAMB members shall conduct their business in compliance with
all applicable laws and regulations.

¢ Disclosure of Financial Interests: NAMB members shall disclose any equity or financial
interest they may have in the collateral being offered to secure a loan.

We welcome the opportunity to improve our industry through the reform of morigage lending laws as
well as simplify the process for both consumers and industry.

HI. HUD’s Proposed Rule on RESPA Reform

NAMB has long supported the reform of the Real Estate Settlement Procedures Act (RESPA), and other
federal mortgage lending laws. Together these laws in a valiant attempt to provide consumers with
sufficient information about settlement costs and the costs and terms of credit, create more confusion and
provide less clarity. NAMB, together with other industry trade groups, has led the way for mortgage
reform as well as better, simpler disclosure to consumers. For several years, NAMB met with industry
representatives, consumer advocates, members of government-sponsored entities, and HUD to reform
RESPA. Unfortunately this process ended with no clear solution, which bespeaks of the complexity of
mortgage reform.

As a result of this long history, NAMB continues its support of mortgage reform by supporting Secretary
Martinez’s desire to simplify the mortgage settlement process for consumers. NAMB also supports the
guiding principles HUD has looked to in reforming Regulation X:

* Borrowers should receive settlement cost information early enough in the process to allow them
to shop for the mortgage product and settlement services that best meet their needs.

e Disclosures should be as firm as possible to avoid surprise costs at settlement.

* Regulatory amendments should be utilized to remove unintended barriers to marketing new
products, competition, and technological innovations that could lower settlement costs.

* Many of the current system’s problems derive from the complexity of the process; with
simplification of disclosures and better borrower education, the loan origination process can be
improved.

e RESPA should be vigorously enforced to protect borrowers and ensure that honest industry
providers have a level, competitive playing field.

First and foremost. NAMB strives for a level playing field for all mortgage originators. It is the basic
tenet of NAMB’s policy towards mortgage reform. However, mortgage brokers should not be singled out
and HUD’s Proposed Rule does just that — indirect compensation for mortgage brokers only must be
disclosed as a lender payment to the borrower, mortgage brokers must obtain the signature of a lender
when packaging settlement services, and others. We are disappointed that HUD acknowledges that the
proposed rule “results in different treatment of compensation in loans originated by lenders and those
originated by mortgage brokers.™ NAMB strives to level this playing field, equaling the opportunity for
both mortgage brokers and mortgage lenders.

? Real Estate Scttiement Procedures Act, 67 Fed. Reg., 4,135 (July 29, 2002).
3 Proposed Rule, Fed. Reg. at 49,148,
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1v. Increased Consumer Education and Enforcement is Paramount to Ending Abusive
Practices
A, Increased Consumer Education will Create a Consumer Base More Cognizant

of Abusive Lending Practices

NAMB remains convinced that consumer education is paramount in forestalling abusive lending
practices. As certain television commercials stated years ago, “an educated consumer is our best
customer.” Greater regulation may lead to more confusion amongst consumers; the focus is better spent
on consumer education.

Increased consumer education will provide a consumer base that can recognize abusive practices in the
mortgage industry. NAMB has long established success in providing professional development education
to our industry. As a recognized leader in grassroots education, we created a consumer education
program, specifically geared to potential first-time minority homebuyers. Our program, 4dre You
Prepared to Head Down the Road to Home Ownership?, is a grassroots level initiative that allows
industry professionals to conduct informative presentations in local offices, churches, community centers,
and other neighborhood venues. The presentation provides elementary level information on the pros and
cons of homeownership, what to consider before purchasing a home, and basic information on the home-
buying process.

This program will be introduced at NAMB’s 1" Annual National Housing Fair in Washington, DC in
March of 2003 to give the first-time homebuyer the opportunity to address the fears, hopes and concerns
of homeownership. The event will include mortgage professionals and experts who can discuss the
availability of affordable housing programs, strategies for obtaining a down payment as well as
responsible credit repair. NAMB believes this will complement the homebuyer seminar kits its members
already use to promote neighborhood housing seminars for emerging markets and firsi-tirne homebuyers.

NAMB looks forward to working with HUD to expand consumer education and hopes that HUD will
make consumer education a priority in the years to come.

B. Additional Regulation is Meaningless Without Stronger Enforcement

Also, revision of Regulation X will be virtually meaningless if enforcement is not increased to a level
which dramatically impacts the “bad actors” in our industry. NAMB has long been a proponent of the
expulsion of members of our industry who defraud consumers. However, we have also long been
proponents of the maxim that increased regulation bears no impact without increased enforcement. Bad
actors will remain in the industry, flying low below the radar screens of HUD and other regulators,
without increased enforcement.

Recently HUD has taken steps to increase enforcement of laws and regulations and we commend HUD
for this first step. However, the past inactivity has left its hallmark in that there are members of the
mortgage industry who flaunt the law. HUD should look at new an innovative methods for ensuring that
these actors never enter the industry again. For example, we suggest that HUD publicize enforcement
actions in local and national newspapers to alert the public of these individuals or companies. Increased
awareness will assist in enforcement efforts. We urge HUD to take dramatic steps in increasing the
enforcement of current laws and regulations before implementing new laws or regulations.
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V. The Proposed Rule Should Not Provide Additional Barriers for Minority
Homeownership

President Bush and Secretary Martinez have been very vocal in their goal of increasing minority
homeownership. Minority homeownership has recently been on the rise; in a press release dated April 24,
2002, the U.S. Census Bureau released data that showed that homeownership among Hispanics rose
substantially to 46 percent’ However, as noted in other press releases, a Bush Administration analysis
showed that “a large gap still exists between minority and white households.”  The analysis showed that
“since 1994, when the black homeownership rate was 27.5 percentage points below the rate of whites and
the Hispanic rate was 28.8 percentage points below, only small gains have been made.® The analysis
further showed that “by 2001 the gap had been reduced by just 1.6 percentage points for African
Americans and 1.8 percentage points for Hispanic households.”’

HUD’s analysis identified several barriers for homeownership: “(i) lack of capital for the down payment
and closing costs, often the single greatest barrier to homeownership; (ii) lack of access to credit and poor
credit histories, which means more minority families are rejected for a mortgage loan or given loans with
high interest rates; (iii) lack of understanding and information about the homebuying process, especially
for families for whom English is a second language;” and (iv) others.?

Mortgage brokers are the key to bridging the gap in minority homeownership. Mortgage brokers are
integral members of their community and provide access to credit, especially in rural areas, that most
large lenders cannot. Further, mortgage brokers are willing to take the time to work with minority
consumers, who often have non-traditional sources of income, and other issues. A recent study performed
by Wholesale Access, a research, advisory and publishing company, on minority lending stated that two
of the key findings of this research are: “(i) brokers reach more minorities than lenders; and (ii) the
explanation for this is found in their locations, products and staffing.”® Many of these communities
would not have the availability of mortgage loans currently enjoyed today were it not for mortgage
brokers, who originate more than 60% of all mortgage loans today.'® Mortgage brokers often originate
loans for “difficult borrowers,” those who are credit challenged, have income that is difficult to document,
or are first time homebuyers. Mortgage brokers spend the time with these applicants, working together
with them, to work through credit problems, having no credit histories, and other issues to help these
individuals finance the purchase of their home. Any rule implemented by HUD should not
disproportionately adversely impact mortgage brokers. NAMB believes that its proposal levels the
playing field for all loan originators while being beneficial to consumers.

* Press Release, Department of Housing and Urban Development, Homeownership Increase Among Hispanics
(April 24, 2002) {on www.hud.gov).

* News Release, Department of Housing and Urban Development, New HUD Report Identifies Barriers to Minority
Homeownership, Outlines Bush Administration Actions to Overcome them (June 17, 2002) {on www.hud.gov).
‘i

T,

*Jd.

% Press Release, Wholesale Access, Study of Minority Lending Completed, (Sept. 24, 2002) (on

www . wholesaleaccess.com).

1 Prepared Statement of Mr. David Olson, President, Olson Research, U.S. Senate Committee on Banking, Housing,
and Urban Affairs Hearing on “Predatory Lending Practices: Abusive Uses of YSPs,” January §, 2002.
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VI, NAMB’s Concerns with HUD’s Proposed Rule in Connection with the Enhanced Good
Faith Estimate

A. Characterization of Yield Spread Preminms as a Lender Payment to the
Borrower

Charactenizing yield spread premiums as a lender payment to the borrower creates wunintended
consequences and provides less clarity to consumers than as presently disclosed. In the Proposed Rule,
HUD seeks meaningful disclosure of mortgage broker fees to borrowers. However, the proposed method
of disclosure achieves just the opposite — it muddies the waters as to how indirect broker compensation
works in reality. Under the proposed structure, indirect broker compensation is disclosed as a “lender
payment to the borrower for higher interest rate.”!' Not only is this inflammatory, it seems to discount
HUD’s own Statement of Policy, in which it states that yield spread premiums can be payments for
goods, services, and facilities provided to the lender by the mortgage broker. NAMB believes that HUD’s
characterization of yield spread premiums creates a multitude of problems, not the least of which is a new
round of class action lawsuits.

It seems obvious that a consumer’s initial reaction to this characterization will be one question — “where
is my check?” As stated elsewhere in this comment letter, a cottage industry has sprung out of Section 8
litigation — class action lawsuits. In recent years, yield spread premiums have been under fire, as well as
mark-ups of third party settiement service fees. Such a departure from HUD's established (in Statement
of Policy 1999-1) and reemphasized (in Statement of Policy 2001-1) “definition”™? of yield spread
premiums will only spur another round of litigation. Further, a borrower claiming fraud, when no check
appears, will seek counsel to litigate the issue. Unfortunately, the stark reality of business is that any
increase in the amounts of money spent in defending any lawsuits will ultimately be passed through to the
consumer in the form of higher costs for originating a mortgage loan. NAMB fears this very real and
distinct threat of liability as well as the potential costs of defending the legitimate use of this method of
compensation.

Such a characterization constitutes a reversal of HUD’s definition of a yield spread premium in
Statements of Policy 1999-1 and 2001-1. Yield spread premiums, and other indirect compensation, have
historically not been viewed merely as payment for goods or facilities provided and services performed to
the borrower. HUD states in the background on the proposed rule that “as retailers, brokers also provide
the borrower and the lender [emphasis added] with goods and facilities such as reports, equipment, and
office space to carry out retail functions.”” In utilizing mortgage brokers, wholesale lenders can provide
mortgage loan products at conceivably lower rates and lower costs to consumers. Thus, characterizing

" Proposed Rule, Fed. Reg. at 49,164,

2 In Statement of Policy 1999-1, HUD stated that yield spread premiums were not per se illegal. The Statement of
Policy states that “in determining whether a payment from a lender to a mortgage broker is permissible under
section 8 of RESPA, the first question is whether goods or facilities were actually furnished or services were
actually performed for the compensation paid.” Real Estate Settlement Procedures Act, 64 Fed. Reg. 10,080, 10,084
(March 1, 1999). “The second question is whether the payments are reasonably refated to the value of the goods or
facilities that were actually furnished or services that were actually performed.” Id .

!* Real Estate Settlement Procedures Act, Fed. Reg. at 49,140. HUD details in the proposed rule that “mortgage
broker essentially provide retail lending services, including counseling borrowers on loan products, collecting
application information, ordering required reports and documents, and otherwise gathering data required to complete
the loan package and mortgage transaction.” /d.
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yield spread premiums as lender payments to the borrower is inaccurate as the lender may compensate the
mortgage broker for providing brick and mortar, and other goods and facilities.

Also, in singling out indirect compensation to mortgage brokers only, HUD goes against its own
statements in Statement of Policy 2001-1. In this Policy Statement, HUD states that it is “aware that
while yield-spread premiums are not used in loans originated by lenders, lenders are able to offer loans
with low or no up-front costs required at closing by charging higher interest rates and recouping the costs
by selling the loans into the secondary market for a price representing the difference between the interest
rate on the loan and the par, or market, interest rate. Sale of such a loan achieves the same purpose as the
yield spread premium does on a loan originated by a broker. The department strongly believes that all
tenders and brokers should provide the level of consumer disclosure that the purposes of RESPA
intend and that fair business practices demand [emphasis added].”™ Disclosure that lenders also
receive indirect compensation on the sale of the loan on the secondary market should also be required.

Additional conflicts arise in connection with the following: (i) brokers will cease originating FHA and
VA-insured mortgage loans due to origination fee caps; (ii) contracts between mortgage brokers and
wholesale lenders in connection with “flipping” will be void, causing the only recourse to be demanding
the lender payment to the borrower back from the borrower; (iii) mortgage lenders having to provide
consumers with a 1099 form for income from the lender; (iv) potential tax consequences; (v) causing
more loans, including some conventional loans to be subject to state predatory lending laws; (vi) causing
mortgage brokers to cease advertising “no point loans” while allowing its competitors to continue to do
so; and (vii) others. These points are further elaborated on in NAMB's response to Question 7 as
contained in the Proposed Rule.

B. NAMB’s Proposal for Reform of RESPA’s Disclosure Requirements

NAMB wants to work with HUD in strengthening the good faith estimate to end abusive practices with
the disclosure of settlement costs. Legislative change will ensure that there are no challenges in the courts
over whether HUD has the authority to effect these changes. By strengthening the disclosure requirements
to the consumer, NAMB believes that many of the abuses facing consumers will cease to exist as
unscrupulous originators will no longer be able to effect a “bait and switch” to more expensive loan
products.  Further, we support the addition of penalties and remedies for consumers when the
requirements for NAMB’s proposed disclosure are not met. Finally, NAMB believes that standardization
of the disclosure process and forms will benefit both consumers and industry. Detailed below is NAMB’s
proposal for providing for a stricter good faith estimate of settlement costs. Further, NAMB’s proposed
disclosure is attached to this letter as Exhibit A, and we ask that Exhibit A be included for the record.

i Disclosure Requirements

a. Origination Costs, Settlement Costs, Interest Rate, Monthly
Payment

Under NAMB's proposal, the costs to originate a mortgage loan will fall into two categories: (i)
origination costs, which are paid by the consumer directly to the lender and/or the mortgage broker; and
(i) settlement costs, which are all fees paid to a third party for services rendered in originating a mortgage
Toan (with the exception of mortgage insurance, hazard insurance, real property taxes, escrows for the

" Real Estate Settlement Procedures Act, Statement of Policy 2001-1, 66 Fed. Reg. 53.052, 53,057 (October 18,
2001y
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previous items, and per diem interest). These fees will be disclosed 10 consumers on the front page of a
new form (also proposed by NAMB) in simple highlighted boxes, together with a description of what
constitutes these fees.

In connection with origination costs, these fees are guaranteed unless certain events occur. These events
include: (i) when a consumer is not eligible for the loan program; (ii) when the property proposed to
secure the loan changes or does not qualify; (iii) the consumer chooses a different loan program, (iv) the
consumer chooses a different pricing option; and (v) when the loan amount changes. These events must
be documentable, maintained in the loan file, and the originator must comply with the Equal Credit
Opportunity Act”® (ECOA) and the notice requirements more fully regulated under Regulation B,'® the
implementing regulation for ECOA.

In connection with settlement costs, these costs are estimated within three (3) business days of
“application,” as defined under Regulation X. Once the consumer accepts the disclosure, an originator
proceeds with the origination of the loan, and collects and documents the proper data for the mortgage
loan. If there are any changes in the settlement costs, at a minimum of fifteen (15) days prior to closing,
the originator must provide a redisclosure to the consumer (if there are no changes, an originator is not
required to redisclose). At this time, the settlement charges cannot increase between redisclosure and
settlernent morte than 10% of the total costs at settiement. NAMB believes that this provides the originator
with adequate time to underwrite the loan and utilize the third party services. Further, the consumer will
be notified of firmer third party costs fifteen (15) days prior to settlement. At this time, a consumer will
be required to either reject the disclosure or accept the disclosure by auothorizing the drawing of loan
documents.

Redisclosure is also required when a consumer chooses to lock their interest rate, when the consumer
does not Jock their interest rate upon initial disclosure. However, the tolerance does not apply in this
instance. The same fifteen (15) day rule, as described above, applies in these instances.

NAMB believes that the redisclosure requirements will be more effective in combating bait and switch
than is currently required under RESPA. A consumer will have time to turn down the loan (if the loan
charges do not meet their understanding), and still seek another mortgage loan. Bait and switch will
never cease to exist; unscrupulous actors will always be able to engage in this practice. NAMB does offer
one potential solution; we recommend that HUD work with the Federal Reserve Board in strengthening
the details required to be provided in the adverse action notices and counteroffer notices.

The form will also disclose the interest rate of the mortgage loan. This rate will be subject to change,
unless the consumer locks the interest rate. The form provides an opportunity for the consumer to lock
the interest rate, and provides a place where the consumer may execute the agreement to lock. The
amount of the lock-in fee is to be disclosed in this box. The consumer is also provided a warning that if
the consumer does not choose to lock their interest rate, the interest rate may change without any
notification. Consumers will be asked to acknowledge, regardless of whether the consumer locks or
floats their interest rate.

TI5US.C § 1691 et seq.
12 CFR §202 erseq.
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The form also discloses the amount of the monthly payment for the consumer. This box contains an
opportunity to acknowledge whether the monthly payment includes principal (for interest only balloon
payment loans), interest, escrows for real property taxes, hazard insurance, and mortgage insurance. This
information is very helpful to consumers in that some consumers are not aware whether they must arange
for payment of these items outside of their monthly payment. Consumers will not be surprised by this
information.

Finally, itemization of the fees included in origination costs and settlement costs are disclosed at the
bottom of the first page of the form. We understand that HUD believes that the less numbers on the form
the better for shopping, but mortgage brokers know that consumers will ask what fees constitute these two
categories. NAMB supports the continued itemization of fees (please note that the fees included at the
bottom of the form are representative of those charged, additional fees may be necessary that are not
itemized on NAMB’s proposed form). Further, consumers will be able to compare this information to the
HUD-1 with much greater ease and clarity than under the Proposed Rule. However, NAMB believes that
the HUD-1 should be revised to be consistent with any amendments to the good faith estimate
requirement. Thus, under NAMB’s proposal, the fees on the HUD-1 should be redistributed to fall into
the category of origination costs, settlement costs, or other estimated costs.

b. Other Information Disclosed

The form will also discuss the services that the originator might perform in connection with the
origination of the mortgage loan, as well as provide a warning to consumers to utilize the good faith
estimate form at settlement for comparison purposes. The form also wams consumers that the originator
does not guarantee the lowest price or the best terms available in the market.

The proposed form also provides the following information: (i) loan amount; (i) terin of the loan; (i)
assumability of the mortgage loan; (iv) property address; (v) whether the loan is for a purchase or
refinance; (vi) whether the loan is a first mortgage loan or a subordinate mortgage loan; (vii) loan
program; (viii) whether the loan has a prepayment penalty, and if so, the terms of the prepayment penalty;
(ix) whether the loan has a balloon payment, and if so, the terms and amount of the balloon payment; (x)
whether the loan is an adjustable rate mortgage loan; and (xi) an estimation of the amounts for hazard
insurance, property taxes, mortgage insurance, escrow amounts, and per diem interest.

The proposed form will also disciose the maximum amount of yield spread premium that will be paid to
the mortgage broker. The yield spread premium will be characterized as compensation for goods,
facilities and services. Further, the proposed form will contain the following language: *“An originator
may be compensated by an investor for goods, facilities or services provided to you or to the investor.
This will result in a higher interest rate for this loan. If you would rather pay less cash up front, you may
be able to pay some or all of the originator’s compensation indirectly through a higher interest rate. If you
would rather have a lower interest rate, you may pay higher up-front points and fees. This amount will
not exceed the amount disclosed to the left of this description. If the originator is acting as a lender in this
transaction, the originator may receive additional compensation when it sells the loan for the value of the
servicing rights or the value of the interest rate or a combination of both. This amount is not required to
be disclosed.” NAMB believes that this disclosure is more in keeping with HUD’s earlier Statements of
Policy (as discussed in NAMB's response to Question 7 in this letter), Further, we believe that this will
eliminate many of the problems that exist with the Proposed Rule’s characterization (also discussed in
NAMB’s response to Question 7 in this letter).
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Above this disclosure, NAMB’s form includes the Proposed Rule’s information on “Interest Rate and
Settlement Costs Options.” Together with this description, the form includes a generic chart showing an
example of how an increase or decrease in interest rate can affect a person’s monthly payment. Currently,
the HUD proposed rule requires originators to create a “sample” chart, on a loan-by-loan basis, that would
provide the consumer with comparisons of the options available for payment of settlement costs to lower
the consumer’s interest rate. However, the volatility of the marketplace renders this requirement virtually
untenable. An originator will have difficulty in complying with this requirement as the market changes
too rapidly for a loan originator in the field to create in the manner contemplated in the proposed rule.
NAMB, however, sees the utility for consumers to have this type of information for comparison and for
the purposes of “shopping.” As such, we find a workable middle ground to be the inclusion of a generic
“sample” chart.

Finally, the form provides “Details of Transaction™ together with a requirement that an estimation of the
amount to be paid at closing be disclosed. NAMB recommends that this information be provided as a
summary of the details of the transaction, which parallels the form on the Uniform Residential Loan
Application Form 1003.

c. Execution Requirements

This disclosure is required to be signed by the consumer, initially and at redisclosure, and returned to the
originator and maintained in the file. Further, at redisclosure, the consumer authorizes the drawing of
closing documents. Consumers are provided a seven (7) day period in which to return the executed
disclosure. This will prevent unscrupulous originators from merely marking the disclosure as “sent” and
placing the bogus form in the file. NAMB believes that this is a flaw in the current RESPA structure.

ii. Length of Time Fees are Guaranteed Until Acceptance

In order to facilitate shopping, NAMB’s proposal provides that the guaranteed origination costs will
remain available to a consumer for seven (7) days from initial disclosure. At this point, the consumer
either accepts the disclosure or rejects the disclosure. Once the consumer accepts the disclosure, the
origination fees are guaranteed (unless certain conditions are met and documented, as described above).
A consumer also at this point can elect to lock their interest rate or float their interest rate. Once a
consumer accepts the disclosure, an originator can proceed with underwriting the loan. It is at this point
that a consumer could be required to pay additional costs (if allowable under state law). The same seven
(7) day period applies in connection with redisclosure. However, this seven (7) day period does not
detract from the fifteen (15) day period; that is, if the originator rediscloses fifteen (15) days prior to
settlement, and the consumer takes the full seven (7) days to return the authorization, the closing may take
place in eight (8) days.

if. Redisclosure Requirements

An originator will be required to redisclose in several instances. First, an originator must redisclose at a
minimum of fifteen (15) days prior to settlement if any of settlement costs initially disclosed have
increased. This is addressed above. An originator will also be required to redisclose, within three (3)
business days of notification of a counteroffer, upon certain conditions, which are documentable: (i) when
a consumer is not eligible for the loan program; (ii) when the property proposed to secure the loan
changes or does not qualify: (iii) the consumer chooses a different loan program, {iv) the consumer
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chooses a different pricing option; and (v) when the loan amount changes. As discussed above, NAMB
believes that the redisclosure requirements will be effective in stopping bait and switch practices, as well
as provide the originator an effective tool to combat borrower fraud. As stated later in this letter,
borrower fraud is much more prevalent in this industry than assumed.

A consumer may waive the redisclosure period (i.e., the fifteen (15) day period). This can only be done if
the borrower signs a waiver to this effect. While NAMB believes this can be open to abuse, many
consumers, especially in a refinancing, will not want to wait fifteen (15) days to close. A consumer
should be made to hand-write the reasons for the waiver and this request must be maintained in the loan
file. Further, an originator is not required to redisclose if the costs disclosed initially have not increased.
Thus, the fifteen (15) day period would not be applicable in this instance.

iv. Remedies and Penalties

Finally, in order to truly strengthen the disclosure of costs, NAMB’s proposes that HUD include
additional remedies and penalties that are available to the consumer, a limited right to cure that is
available to industry, and draconian penalties that would be imposed if the originator does not exercise
the right to cure. Part of the reason for the bait switch tactics that many contend are occurring today is the
failure of RESPA to contain any remedies that will impact the bad actors. However, that said, good
actors in the industry must be given an opportunity to cure any overpayments before penalties are waged
against them.

The Proposed Rule allows that if the cost at settlement exceeds that which was disclosed on the enhanced
good faith estimate, all loan-related fees can be refunded if the borrower withdraws the application.’’
This places industry at a disadvantage as certain third party fees (i.e., the credit report and appraisal) may
have already been paid for services rendered. Remedies should also be available to industry. An
originator should have the right to cure the overpayment. If the originator refuses to cure the
overpayment, a consumer should then be able to withdraw the application and receive a refund of all loan-
related fees and charges as described in the proposed rule. To allow the proposed remedy at the outset
without providing a right to cure places a burden on the originator. A right to cure should be permitted
under this rule.

C. NAMB Expresses Concern that HUD is Acting the Beyond Scope of its
Autherity Which Will Result in Legal Challenges

HUD’s Proposed Rule, if implemented, would create the most extensive and far reaching changes to the
mortgage settlement process since the implementation of the 1975 amendments to RESPA. Originally,
RESPA required “at the time of loan commitment, but in no case later than twelve calendar days prior to
settlement, ...an itemized disclosure in writing of each charge arising in connection with such
settlement.”'® Further, the statute provided that “in the event the exact amount of any such charge is not

17 The language is as follows: “If the cost at settlement exceeds the estimate reported on the good faith estimate,
absent unforeseeable and extraordinary circumstances, the borrower may withdraw the application and receive a full
refund of all loan-related fees and charges.” Proposed Rule, Fed. Reg. at 49,159,

'¥ Real Estate Settlement Procedures Act of 1974, Pub. L. No. 93-533, § 6(a), 88 Stat. 1724, 1726 (1974).
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available, a good faith estimate of such charge may be provided.™ The statute provided for certain
remedies for failure to provide the disclosure to the consumer.”

In 1973, Congress passed amendments to RESPA repealing the above disclosure provisions and replacing
them with the language that we are familiar with today.” In this language Congress requires that “a good
faith estimate of the amount or range of charges for specific settlement services that the borrower is
likely to incur in connection with the settlement” of the mortgage loan [emphasis added] be disclosed to
consumers “as prescribed by the Secretary.”® Further, thesc amendments eliminated the penalties
contained in the 1974 statute.”

The reasoning for these changes were captured in the legislative history for the 1975 amendments which
stated that “the major purpose of this provision of RESPA is to afford the buyer and the seller the
opportunity and the time to shop for settlement services at prices lower than those charged for services
arranged by the lender.”?* It further stated that “another purpose of this provision is to protect the buyer
and the seller against unexpected or unreasonable charges which might be imposed at the time of
settlement.”™ Yet, in endorsing the elimination of the early disclosure, the history relays the belief that
“while advance disclosure provisions of RESPA are a logical way to reach toward these objectives they
are neither necessary nor, as experience has borne out, desirable.™®

it is uncertain as to whether HUD has the authority to make such sweeping changes to the good faith
estimate requirements under RESPA. 1t appears that any changes to the good faith estimate requirements
in order to strengthen the disclosure requirements would be ripe for judicial challenge without
corresponding legislative authority.”’

This position seems bolstered further by Congress’s use of “good faith™ in the statute. Even if one were to
take an expansive view on what constitutes “good faith,” it does not seem arguable that statutory authority
expands to a guarantee or even disclosing within a prescribed tolerance of settlement costs. As HUD
itself cites in the Proposed Rule, “Differing editions of Black’s Law Dictionary have defined ‘good faith”
as ‘a state of mind consisting in * * * honesty in belief or purpose * * * [and faithfulness to one’s duty or
obligation,” and ‘freedom from knowledge of circumstances which ought to put the holder upon inquiry’
as well as ‘absence of all information, notice, or benefit or belief of facts which render {a transaction
unconscientious.” Inherent in these definitions is the concept that where a party makes an estimate in good
faith they will take into account all relevant information available to them, and will exercise reasonable

i9 Id

* RESPA provided that, if a lender failed to provide a consumer with the required disclosure, the lender would be
liable for “the actual damages involved or $500, whichever is greater, and in the case of any successful action to
enforce the foregoing liability, the court costs of the action together with a reasonable attorney’s fee as determined
by the court.”” Real Estate Settlement Procedures Act of 1974, Pub. L. No. 93-533, § 6(b), 88 Stat. 1724, 1726
(1974).

! This language is as follows: “Each lender shall include with the booklet a good faith estimate of the amount or
range of charges for specific settiement service the borrower is hikely to incur in connection with the settlement as
prescribed by the Secretary.” 12 U.S.C. § 2604(c).

21d.

N
* HR. Rep. No. 94-667, at 4 (1975), reprinted in 1975 US.C.C.AN. 2448, 2451,

2 d.

*Id.

7 This was cited to in the “Joint Report to the Congress Concerning Reform to the Truth and Lending Act [sic] and
the Real Estate Settlement Procedures Act,” prepared by HUD and the Federal Reserve Board in July 1998,
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care in ascertaining and evaluating such information before providing such an estimate.”® Mortgage
brokers and other originators comply by this requirement today. These originators use the information
gathered from the consumer, such as value of the home, the loan amount, a consumer’s credit history,
income and other information, to provide a consumer with an estimate in good faith of the settlement
costs.

While NAMB looks forward to working with HUD to strengthen the good faith estimate of settlement
costs, it seems that in order to avoid any potential challenge in the courts based upon the legislative
history, and the language of the statute itself, legislative authority must be sought. NAMB hopes that it
can work with HUD in promoting this proposal to Congress as a balanced proposal that benefits both
industry and consumers.

V. NAMB’s Concerns with HUD’s Proposed Rule with the Packaging of Settlement
Services

NAMB believes that mortgage brokers, as small businesses, will be greatly disadvantaged by the
“regulatory driven packaging” (as opposed to market driven packaging) of settlement services.”
Mortgage brokers, as smail businesses,” do not have the bargaining power to enter into volume-based
discounts with third party settlement service providers as do larger entities. Under the Proposed Rule,
mortgage brokers would not be able to compete with the larger entities and will be forced to cease the
transaction of business, become an agent for one lender or two, utilizing their packages or utilize the good
faith estimate approach, which could also disadvantage mortgage brokers. This will force mortgage
brokers to lose their autonomy, which is beneficial to consumers in the form of more consumer choice.”'
This impact will be passed through to the consumers in the form of higher costs and less consumer
choice. As such, NAMB cannot support the “regulatory driven” concept of packaging.

Further, the packaging of settlement services is occurring today.”>  Thus, the removal of regulatory
barriers is not necessary to allow packaging of settlement services;” rather, exemption from Section 8
liability creates an incentive for entities to offer packages. While HUD contends that packaging will
decrease a consumer’s settlement costs as competition drives these prices down, it could also work to

B porposed Rule, Fed. Reg. 49,150.

2 Recent news articles have cited a decline in small business hiring, “creating another headwind for the nation’s
stubbornly stuggish economy recovery.” Small-business Hiring Dip Slows Recovery, Ariz. Republic, Oct. 25, 2002,
at D-1. Further, an article cites that “small businesses make up 98 percent of all enterprises in the nation and create
about 65 percent of jobs.” Id.

* The majority of mortgage brokers are small busi The Small Busi Association defines “small
businesses” for “loan brokers” as being those with $5 million in annual receipts. 13 C.F.R. § 121.201. The
Economic Analysis cites to a study in which it stated that most mortgage broker firms consist of one office and five
employees (including the owner). “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA
Proposed Rule to Simplify and Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to
Consumers,” U.S. Department of Housing and Urban Development, Office of Policy Development and Research,
July 2002, p.12. Further more, this study stated that it found “brokers as low-cost, highly competitive firms,
vigorously competing with one another and with little opportunity to earn above-normal profits.” /d.

3" Currently, mortgage brokers work with many different lenders. This provides a consumer with a choice of
hundreds of different foan products, much more than those available from a mortgage lender. This is one reason for
the rise in the number of originations by mortgage brokers over recent years.

* Morgage.com, a division of ABN AMRO Mortgage Group, Inc., is currently offering a guaranteed package of
certain settlement services together with a mortgage loan on its website, www.mortgage.com.

% Proposed Rule, Fed. Reg. at 49,136,
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drive prices up as packagers can “up charge” costs with no Section 8§ repercussions. HUD's
longstanding prohibition against the “up charging” of third party settlement costs will cease to exist only
for those who package. Those who choose to operate under the enhanced good faith estimate will still be
subject to this prohibition.

NAMB also believes that there are many unworkable provisions in HUD's Proposed Rule in connection
with packaging. These provisions include, among others, providing a index for consumers to track their
interest rate, allowing a consumer thirty (30) days to shop for loan while the package is available,
providing no itemization of costs that are in the package, allowing the package to remain viable, after
acceptance, indefinitely, together with others. Perhaps one of the most important aspects of the Proposed
Rule, which is not addressed, is the need for federal preemption of state laws of the Proposed Rule to
have the effect desired. NAMB addresses the need for federal preemption in response to the Proposed
Rule’s Question 22.

Mandating “regulatory driven packaging” seems to eliminate competition which is one of the reasons
mortgage pricing has been kept so low.™ As mortgage brokers will not be able to participate in the
packaging world, they will be driven to utilize the enhanced good faith estimate. The good faith estimate,
especially the proposed characterization of yield spread premiums, is fraught with pitfalls which do not
allow a mortgage broker to compete with lenders.

Finally, any changes made to the initial disclosures to consumers must be reflected in the HUD-1
Settlement Statement. In not altering the HUD-1 Settlement Statement, the consumer will be faced with
the confusing compilation of costs and have a difficult time in comparing the two documents.

A. NAMB Believes that HUD’s Proposed Rule’s Provisions on Packaging Will
Create 2 Menopolistic Environment to the Detriment of Consumers

HUD claims that the less efficient originators will suffer under the Proposed Rule but the more efficient
originators will prosper. A mortgage broker may be the most efficient mortgage broker working today
but when placed in competition for costs with a multi-billion dollar originator, the efficient mortgage
broker will still be unable to compete and will lose business. Efficiency cannot beat might.

However, as stated above, under HUD’s Proposed Rule, many mortgage brokers will not be able to
compete. The larger entities will have the advantage of size when entering into volume-based contracts
with third party settlement service providers. Thus, the larger entities will be able 1o cut their prices,
provide consumers with packages at a lower price, and force mortgage brokers to provide the enhanced
good faith estimate to consumers. Again, this is not a matter of efficiency; rather it is a matter of might.

This creates a new unlevel playing field for mortgage brokers as detailed in this letter.’® But it does not
end there.

3* Further, HUD's Economic Analysis contains some flawed conclusions as to the true savings to consumers which
we detail below.

** A study cited to in HUD’ “Economic Analysis” stated that it found “brokers as low-cost, highly competitive
firms, vigorously competing with one another and with little opportunity to earn above-normal profits.” “Economic
Analysis,” p. 12.

3 As detailed in this letter, NAMB finds many provisions of the Proposed Rule’s enhanced good faith estimate
unworkable,
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As mortgage brokers will be unable to compete with the larger entities, mortgage brokers will no longer
be able to utilize the local title companies, local appraisers, local attorneys, and others for the provision of
third party settlement services. The adverse impact HUD’s proposed use of packaging will have an
exponential impact on many small local companies.

Perhaps who will suffer the most will be the consumers. Additional consolidation will occur in the
mortgage lending industry and competition will begin to slow down as the number of “originators”
decreases. Lenders might be incented by market share not to pass any discounts to consumers; under
HUD’s Proposed Rule there would be no repercussions under Section 8 for this failure. History has
shown that monopolies do not drive down costs; while in some instances it might, most monopolies drive
costs up {which necessitated the passage of the Sherman Anti-Trust Act).

Another by-product of “regulatory driven packaging” is the loss of independence on the part of mortgage
brokers, as well as third party service providers. Mortgage brokers, if the packaging world is the only
viable alternative as opposed to risking potential lawsuits over the Proposed Rule’s characterization of
yield spread premiums (if the Proposed Rule is finalized in its present incarnation), will become “agents”
of one or two lenders. Mortgage brokers who today can offer consumers hundreds of mortgage products,
will only have a dozen or so to offer consumers. Further, settlement service providers will be subject to
pressure from lenders to provide information (such as appraisals or title reports) that meet the
expectations of that lender. For these reasons, NAMB cannot support the concept of “regulatory driven
packaging” (as opposed to packaging driven by the market).

B. NAMB Believes that Certain Misconceptions Exist Over the Role of a Mortgage
Broker

As stated above, today, the nation enjoys an all-time record rate of homeownership. While many factors
have contributed to this record of success, one of the principal factors has been the rise of wholesale
lending through mortgage brokers. Mortgage brokers have brought consumers more choices in loan
programs and products than they can obtain from a branch office of even the largest national retail lender.
Brokers also offer consumers superior expertise and assistance in getting through the tedious and
complicated loan process, often finding loans for borrower that may have been turned down by other
lenders. Meanwhile, mortgage brokers offer lenders a far less expensive alternative for nationwide
product distribution without huge investments in “brick and mortar.”

However, mortgage brokers are not merely conduits for the wholesale mortgage market. Rather, mortgage
brokers serve the role as advisor, credit counselor, underwriter, personal contact, and others to the
consumer. Consumers who work with large lenders frequently never even see their loan officer.
Mortgage brokers often work with a consumer for long periods of time {some even up to a year or more)
to obtain their mortgage loan. Mortgage brokers work with consumers through changes in the property to
be secured, different economic circumstances, such as loss of a job, income that is difficult to document
(such as seasonal), and challenged credit. A mortgage broker does not simply press a few keys to provide
the consumer with a mortgage loan. Nor are mortgage loans akin to products that can be lifted from the
shelf and paid for at checkout. Mortgage brokers perform a vital and sometimes difficult role in assisting
consumers cbtain a mortgage loan.

For example, a real life example of certain difficulties in originating a mortgage loan is as follows. A
mortgage broker took an application from a customer in November of 2001. The consumer wanted to
refinance their morigage loan in order to renovate their home. After the loan had been approved, the
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consumer had second thoughts about refinancing as opposed to selling their home. After several months,
the consumer decided to sell their house and purchase a new home. The mortgage broker worked with
consumer for financing for the future home purchase but the home did not sell. The consumer then
decided to continue with the refinancing but ultimately refinanced their home and purchased a second
home simultaneously. The mortgage broker in question worked hand in hand with the consumer for ten
months in order to help with their financing needs.

C. Teday’s Economy

The housing market remains one of the few working aspects of our economy. A recent article entitled
“House Prices Redux,” in www.economy.com, stated that “quickly rising house prices have been crucial
to mitigating the impact of falling stock prices on consumers. Housing has once again overtaken stocks as
the largest asset in the household balance sheet. Rising house prices and homeowners’ equity have also
facilitated the unprecedented mortgage refinancing boom, which, in turn, has supported household
cashflow as mortgage debt payments have fallen for some refiers [sic] and it has allowed others to raise
cash through cash-out refis [sic]” Questions arise as to whether introducing new and complex price
capping features and disclosure methods will adversely impact the market slowing down access to credit
as well as driving up costs for consumers to compensate for the increased costs in instituting new
procedures, software and training for loan officers. Could HUD perhaps be opening a Pandora’s box?
Based upon HUD’s Economic Analysis, it is uncertain at best.

D. HUD’s Econemic Impact Analysis is Flawed, Inconsistent and 1 pl
HUD’s Economic Analysis provides detail on HUD’s expectations as to the savings the Proposed Rule, if
finalized, will Economic Analysis and Initial Regulatory Flexibility Analysis, NAMB finds that the
analysis is flawed and incousistent in many instances. While we believe that HUD had the best intentions
in having this analysis performed, NAMB believes that further analysis is necessary to ensure that the
numbers professed in the Analysis bear out the impact any portion of the Proposed Rule will have in the
marketplace.

In accordance with the requirements of the Proposed Rule, NAMB submitted a comment letter on the
impact the Proposed Rule has on the Paperwork Reduction Act of 1995.%® In this comment letter, NAMB
cited to several inconsistencies between the information in the Economic Analysis and HUD’s Paperwork
Reduction Act Submissions to the Office of Management and Budget (OMB). We repeat several of those
in this comment letter to impress that the presence of these inconsistencies. Also, greater analysis is
called for based upon the proposed dramatic impact the Proposed Rule, if finalized, will have on the
mortgage industry for both industry and consumers. Finally, the disproportionate impact on small
business necessitates further analysis under the Regulatory Flexibility Act.*®

The Proposed Rule requires additional disclosures for mortgages originated by mortgage brokers. The
increased regulatory burden will lead to an increase in the cost of doing business and will initially result
in an increased cost to the consumer. Over time, mortgage transactions will shift away from brokers to
other channels in order to avoid the increased regulations.

*" zandi, Mark, “House Prices Redux,” www economy.com {October 20, 2002).
?x 44 U.S.C. Chapter 35 ef seq.
P5US.C. § 601 erseq.
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Further, the increased disclosure creates a regulatory (i.e., artificial} competitive disadvantage for
mortgage brokers in the marketplace. This disadvantage manifests itself in many ways, from day-to-day
operations to how brokers advertise. Indeed, in certain instances, HUD's mandate will not allow a
mortgage broker to advertise a “no point” loan, while its competitors may continue to do so.

The Proposed Rule also sets up a new process for originating mortgages called the Guaranteed Mortgage
Package Agreement. Created by regulatory fiat, this regime requires an originator to offer a guaranteed
mortgage package (mortgage, third party settlement services and closing costs) for a set price. The small
business owner is going to be disadvantaged in the marketplace because he or she does not have the
bargaining power to enter into volume-based contracts with vendors. The end result will be additional
consolidation in the mortgage industry at the expense of small business. This burden will fall
disproportionately on small business and is even articulated by HUD ~ “$3.5 billion of the $6.3 billion in
transfers to borrowers comes from small originators ($2.2 billion) such as small brokers and small
settlement service providers ($1.3 billion).”®

NAMB believes HUD has sigpificantly underestimated the regulatory burden of its Proposed Rule.
Indeed, HUD’s Paperwork Reduction Act Submissions to OMB states that annual responses for Good
Faith Estimates (GFEs) is 11 million."" However, HUD’s Economic Analysis and Initial Regulatory
Flexibility Analysis, states that if the rule applied in the year 2002, it would impact 19.7 million
applications.”” This is significant because the submission to OMB underestimates the paperwork burden
by at least 8.7 million GFEs and an additional $57 million.

In addition, HUD"s Economic Analysis states that “originators and closing agents will have to expend
some minimal effort in explaining to consumners the cross walk between the new streamiined GFE and the
more detailed HUD-1."* However, this cost is not included in the OMB submission and the cost is not
“minimal.” NAMB believes a detailed and accurate estimate should be provided.

HUD states that the program change being mandated at HUD would increase burden to industry by
2,530,000 burden hours.* This is equal to 289 years. NAMB believes such a huge burden, by definition,
will increase the cost of credit to consumers. NAMB also believes this anticipated burden triggers the
Unfunded Mandates Reform Act and conflicts with President Bush’s recent Executive Order to relieve the
regulatory burden on and protect small business. *

The Economic Analysis states that $3.5 billion of the $6.3 billion (55%) in transfers to consumers will
come from small businesses.*® NAMB finds this very troubling in the sense that small business —
particularty in the housing industry today — is one of the few pillars in this economy that has not fallen.
NAMB is concerned that by arbitrarily reducing small business revenues, many will not be able to survive
and will therefore reduce consumer choice and access to credit. HUD should ensure that the final

0 «Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and
Improve the Process of Obtaining Mortgages to Reduce Seulement Costs to Consumers,” U.S. Department of
Housing and Urban Development, Office of Policy Development and Research, July 2002, p. vii.

*" See Exhibit 1, “Supporting Statement for Paperwork Reduction Act Submissions,” U.S. Department of Housing
and Urban Development, August 2001, p. 5.

2 “Economic Analysis.” p. 9.

*Jd. atp. 25.

* “Supporting Statement,” p. 7.

> Executive Order 13272, August 13, 2002.

“ “Economic Analysis,” p. 26.
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regulation will not disproportionately jeopardize the small businessman currently trying to put people in
homes.

The Economic Analysis states that the change in characterization of yield spread premiums as stated in
the Proposed Rule “will reduce the incomes of those brokers who have been overcharging consumers by
receiving a combination of origination fees and yield spread premium payments that is greater than that
suggested by competitive markets.™*’ What HUD failed to mention in their Analysis is that this will not
be the case in connection with FHA and VA-insured loans. As stated later in this letter, under Question 7,
those originating FHA® and VA-insured mortgage loans are limited to 1% total compensation (or in the
case of V A-insured loans, closing costs*®). In characterizing yield spread premiums as a “lender payment
to the borrower,” a mortgage broker would not be able to earn enough to cover the cost of originating the
mortgage loan. Mortgage brokers will cease originating these loans. As they currently originate
approxirgately 31% of the FHA-insured mortgage loans, additional mortgage brokers will lose additional
income.”

This and other inconsistencies compel NAMB to ask that HUD undergo a more expansive and realistic
review of the economic impact this rule will have on the industry, as well as small business, as mandated
by the Regulatory Flexibility Act, the Paperwork Reduction Act, the Unfunded Mandates Reform Act,
President Bush’s recent Executive Order to relieve the regulatory burden on and protect small business.

NAMB has attached a list of discrepancies with HUD’s Economic Analysis to this letter to highlight
some of the flaws and inconsistencies, This list is included as Exhibit B to this letter. We ask that the
attached document be included for the record.

E. Whether to Rely on the Section 8 Safe Harbor in the Proposed Rule

HUD relies on Section 19 and Section 8(c)(5) of RESPA for its authority in creating a safe harbor from
Section 8 Hability in exchange for the guarantee of virtually all settlement costs, together with a trackable
interest rate, by the packager of these services. Section 19 provides that “the Secretary is authorized to
prescribe such rules and regulations, to make such interpretations and to grant such reasonable
exemptions for classes of fransactions, as may be necessary to achieve the purposes of this Act™’
Section 8(c)(5) provides that “Nothing in this section shall be construed as prohibiting: ... (5) such other
payments or classes of payments or other transfers as are specified in the regulations prescribed by the
Secretary, after consultation with the Attorney General, the Secretary of Veteran’s Affairs, the Federal
Home Loan Bank Board, the Federal Deposit Insurance Corporation, the Board of Governors of the
Federal Reserve System, and the Secretary of Agriculture.™ While this could provide the necessary
authority for providing a safe harbor from Section 8 liability, NAMB expresses concemn that HUD's
reliance on these provisions will be challenged in the courts as 1o its validity.

4 “Economic Analysis,” p. 87.

BILCFR, §203.27.

38 C.F.R.§36.4312.

* Letter from Engram A. Lloyd, Director, Philadelphia Homeownership Center, Department of Housing and Urban
Development, to Paul H. Scheiber, Blank Rome Comisky & McCauley LLP on 8/12/2002.

“12 U8.C. § 261 7(a).

T12U8.C. §2607(e)5).
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Kickbacks and referral fees have been prohibited since the enactment of RESPA. Originally Section 7 of
the RESPA, the legislative history states that “by dealing directly with such problems as kickbacks,
unearned fees, ... the Committee believes that S. 3164 will ensure that the costs to the American home-
buying public will not be unreasonably or unnecessarily inflated by abusive practices.”™ This  express
prohibition has remained in place since 1974. While HUD is provided certain authority to provide for
exemptions, recent caselaw declares that deference is not always provided to an agency interpreting
statutory provisions.

In Pfennig V. Household Credit Service, Inc. and MBNA America Bank, N.A., the United States Court of
Appeals for the Sixth Circuit found that although language in Regulation Z specifically excluded certain
costs from the finance charge, the fees were within the statutory definition contained in the Truth in
Lending Act and thus must be included in the calculation of the finance charge.®® The court stated that
the fatlure “to accurately represent the finance charge contravenes TILA’s statutory goal of providing
adequate disclosure in order that the consumer will knowledgeably be able to compare credit options and
‘avoid the uninformed use of credit.”™  As such, here is an instance where an agency clearly has the
authority to prescribe regulations implementing the statute™ but the court found that it must still prescribe
to the language of the statute. Further, could a court of law find that HUD’s Proposed Regulation, if
finalized, in contravention of the goal of RESPA, “the elimination of kickbacks or referral fees that tend
to increase unnecessarily the costs of certain settlement services?”’ Similar to this case, and in light of
these circumstances, as the language of RESPA does prohibit these practices, it would seem risky to rely
on HUD’s safe harbor only to be challenged in court.”®

Further, it is unclear whether a mortgage broker who utilizes a third party’s package would be exempt
from any Section 8 liability under HUD’s Proposed Rule. While it is clear that those within the package
and the packager fall within the exemption, it is unclear whether a mortgage broker using a wholesale
lender’s package would be able to claim the safe harbor as well. Thus, it seems unlikely that a mortgage
broker would rely on this exemption as he or she might rely on it to their detriment *®

B 12US.C.§ 2606 (1974).

:‘ Pfennig v. Household Credit Services, Inc. and MBNA America Bank, N.4., 2002 FED. App. 0123P (6" Cir.).

> id.

* The Federal Reserve Board has the authority “to prescribe regulations to carry out the purposes™ of TILA. 12
US.C. § 1604(a).

TI2USC.§2601(b)2).

¥ NAMB’s fear of class action lawsuits, together with other lawsuits, is not misplaced. In the past ten years, class
action lawsnits have been filed over courier fees, yield spread premiums, document preparation fees, and the “up
charging™ of third party fees. These lawsuits have cost the industry thousands of dolfars, if not millions, in liability.
* NAMB understands that RESPA provides that “no provision of this Act or the laws of any State imposing any
liability shalt apply to any act done or omitted in good faith in conformity with any rule, regulation, or interpretation
thereof by the Secretary or the Attorney General, notwithstanding that after such act of omission has occurred, such
rule, regulation. or interpretation is amended, rescinded, or determined by judicial or other authority to be invalid for
any reason.” 12 U.S.C.§ 2617(b). However, as was seen in Pennig v. Household, this did not stop the litigation.
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Vi Specific Requirements will Open Originators and other Participants to New Areas
of Litigation and Potential Liability

A. The New Disclosure Forms Require the Disclosure of the Annual Percentage
Rate

The calculation and disclosure of the annual percentage rate is required under the Truth in Lending Act,
which 15 regulated by the Federal Reserve Board. Currently, mortgage brokers (non-tablefunding
mortgage brokers®®) are not required to calculate and disclose the annual percentage rate to consumers.
The Truth in Lending Act requires that creditors provide a disclosure containing the annual percentage
rate of the loan (as defined in the Act), as well as certain other prescribed information to consumers.” A
“creditor” is defined as “a person (A) who regularly extends consumer credit that is subject to a finance
charge or is payable by written agreement in more than four installments (not including a downpayment),
and (B) to whom the obligation is initially payable, either on the face of the note or contract
[emphasis added], or by agreement when there is no note or contract.” As traditional mortgage brokers
are not considered “‘creditors” under the Truth in Lending Act, they are not required to calculate the
annual percentage rate or disciose it to consumers. HUD’s definition of a mortgage broker™ is much more
expansive than the Federal Reserve Board’s definition under the Truth ip Lending Act and certain
tablefunding mortgage brokers may or may not be required to disclose the annual percentage rate to
consumers. Thus, HUD would be subjecting mortgage brokers to a disclosure requirement that the law
itself, and us implementing regulations, does not subject mortgage brokers to unless the mortgage broker
15 tablefunding the transaction.

The calculation of the annual percentage rate is one of the more difficult functions performed by an
originator - not the calculation itself, rather there is difficulty in determining which fees must be included
in the calculation. The Truth in Lending Act, and its implementing regulations, Regulation Z, even
provide for tolerances to ensure that an originator has a harmless margin of error. One remembers a
recent series of class action lawsuits brought for failure to include a courier fee in the calculation of the
finance charge (upon which the annual percentage rate is based).*® These class action lawsuits were so
potentially industry threatening that Congress placed a moratorium on the lawsuits until the issue could be
solved. HUD would be subjecting mortgage brokers to a new threat of litigation and a potential new area
of lability. Further, it would be subjecting mortgage brokers to this threat when Congress and the
Federal Reserve Board both deemed it appropriate not to subject mortgage brokers to this requirement.

*® NAMB is using the term “non-tablefunding mortgage brokers™ to mean mortgage brokers who originate mortgage
loans in which the broker is not initially payable on the face of the note and are not using their own funds to fund the
mortgage loan

S I2CFR. §226.17(a)1).

212 CFR. ¢ 2017).

 HUD defines a mortgage broker in the Proposed Rule as “a person (not an employee of a lender) who table funds
or acts as an intermediary in a federally related mortgage loan. Mortgage brokers that are the real source of funds for
a federally related mortgage loan are not regarded as brokers in such transactions.” Proposed Rule, Fed. Reg. at
49,134,

* Rodash v. 418 Morigage Co., 16 F.3d 1142 (11" Cir. 1994).
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B. The New Disclosure Forms Require a Transaction Specific Chart Detailing
Different Methods of Payment

Currently, the HUD proposed rule requires originators to create a “sample” chart, on a loan-by-loan basis,
that would provide the consumer with comparisons of the options available for payment of settlement
costs to lower the consumer’s interest rate. However, the volatility of the marketplace renders this
requirement virtually untenable. An originator will have difficulty in complying with this requirement as
the market changes too rapidly for a loan originator in the field to create in the manner contemplated in
the proposed rule. Further, any error committed by an originator in completing this chart, especially for
mortgage brokers in the field, will be an invitation to litigation for attorneys.

NAMB, however, sees the utility for consumers to have some information for comparison and for the
purposes of “shopping.” As such, we find a workable middle ground to be the inclusion of a generic
“sample” chart.

C. Fajlure to Meet the Requirements, Even Due to Harmless Error, under the
Enhanced Good Faith Estimate or the Guaranteed Mortgage Package
Agreement

The Proposed Rule provides that under the enhanced good faith estimate scheme, “if the cost at settlement
exceeds the estimate reported on the good faith estimate, absent unforeseeable and extraordinary
circumstances, the borrower may withdraw the application and receive a full refund of all loan-related
fees and charges.” Further, the proposed rule provides that under the guaranteed mortgage package
agreement, in order to qualify for the limited Section 8 exemption, an entity must comply with all
requirements for the provision of the Guaranteed Mortgage Package Agreement.®® Both of these
requirements leave no room for a right to cure in the case of harmless etror on the part of the originator.
This seems to be an open invitation to litigate on the part of consumers.

Vii.  Specific HUD Questions on the New Goed Faith Estimate (GFE) Requirements

1. As proposed in Section HLA.(1), the propesed GFE form would briefly explain the
originator’s functions and that the borrower, not the originator, is responsible for
shepping for his or her best loan. Does this language adequately convey this message?
If the commenter thinks otherwise, it should provide alternative language for the form
that better explains the loan originator’s function to the borrower. Should the form
alse address agency requirements under state laws and how?

In several states, such as California®’ and New York, a mortgage broker has a statutory fiduciary duty to
its customers. Also, in certain states, such as Minnesota,’™ an originator may choose to act as the agent of
the consumer. Thus, in these instances, this language is not appropriate. NAMB suggests that the
language state:

© proposed Rule, Fed. Reg. at 49,159,

% Proposed Rule, Fed. Reg. at 49,160

%7 Cal. Bus. & Prof. Code § 10229(q); Cal. Fin. Code § 4979.5a; Cal. Fin. Code § 50701(c).
% Minn. Stat. § 58.15.2.
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We agree to perform or provide services, goods or facilities to assist you in the origination of a
morigage loan. The services, goods or facilities may be performed or provided for your direct
benefit, or some of them may benefit you only indirectly, in that they are performed on behalf of
third parties (e.g., wholesale lenders or secondary market investors) but are necessary to the
objective of obtaining the mortgage loan you desire. While we seek to assist you in meeting your
financial needs, we cannot guarantee the lowest price or best terms available in the market. We,
as with all originators, may not offer all the products that are available in the marketplace.

2. In Section HL.B.(2) ¢., the proposed rule requires that the amounts estimated on the
GFE for mortgage broker and lender origination charges may not vary at settiement
ahsent unforeseeable circumstances. Should the rule provide for this “unforeseeable
circumstances” exception? Are the particular circumstances specified in HUD’s
formulation in this proposal sufficiently passing? What evid hould a broker
or lender be required to retain to prove the existence of such circumstances and justify
any increase in charges at settlement?

and

3. In Section HILB.(2).c., the propesed rule establishes a 10% limit, or “tolerance,” for
categories of settlement services and costs including third party services that the
borrower shops for and escrow/reserves by which such costs cannot exceed the GFE
estimates by 10% at settlement absent unforeseeable and extraordinary circumstances.
It also establishes zero tolerances for origination charges and lender required lender
selected third party costs and government charges that cannot vary from estimate
through settlement absent unforeseen circumstances. Are those appropriate tolerances
and tolerance levels or should other tolerances/tolerance levels be established for these
categories? Also, should a telerance be established for borrower’s title insurance? What
alternative or additional means might be employed to ensure that loan originators take
the care necessary to complete the GFE to ensure that it represents a Good Faith
Estimate of final settlement costs?

Congress required, in its passage of amendments to RESPA in 1975, that “each lender shall include with
the booklet a good faith estimate of the amount or range of charges for specific settlement services the
borrower is likely to incur in connection with the settlement as prescribed by the Secretary.” HUD
bases its authority for creating the fee guarantees and tolerances (in connection with the good faith
estimate) upon this solitary statement. Again, NAMB believes that HUD should seek legislative authority
in any strengthening of the good faith estimate of settlement costs.

However, that said, NAMB could not support the guarantee or tolerance provisions for third party fees
contained in the proposed rule. Third party fees are beyond the control of the originator and thus should
not be required 1o be guaranteed or subject to a very low tolerance within three (3) business days of
application. Loan originators have little control over third party service providers. For example, a title
insurer may cease honoring pending contracts for title examination services. A loan originator who
contracted with the insurer to provide title services to a consumer would now have to act quickly to
replace the insurer with another provider. This provider might not be open to meeting the contracted-for
price. An originator would then be forced to lose this money. While it is neither the fault of the

12 U8.C. § 2604(c).
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originator or the consumer, the originator should not be held accountable for this increase in a third party
fee expense. Consider when a wholesale lender requires additional comparisons on an appraisal ~ should
the mortgage broker be held responsible? Unfortunately, the exemption provided for in the proposed rule
does not allow for these circumstances and any number of other circumstances. This could seriously
harm a small business — of which most mortgage brokers are — and threaten their very existence.

Finally, any third party charge that is not selected by the originator should not be subject to a tolerance
within three (3) business days of application. For example, many states require an originator to allow a
consumer to choose certain third party settlement service providers.® This is consumer’s responsibility to
choose and an originator should not be responsible for estimating these fees.

In reference to the exception provided for in the Proposed Rule, “unforeseeable and extraordinary
circumstances,” this is an extremely high standard that does not take into account certain valid reasons for
increasing or decreasing the amount of compensation received by an originator or third party settlement
costs. We propose that HUD include several other exceptions to this standard, such as instances where
the borrower is not eligible for a loan program based upon underwriting guidelines, the borrower asks that
the loan program or loan amount be changed, a consumer is not eligible for the loan program applied for,
the property offered to secure the loan changes or does not qualify, or a different pricing option is chosen.

Another exception that should be included is any instances of borrower fraud. HUD appears to gloss over
the issue of borrower fraud and its impact on the industry. A recent informal survey performed by
Advantage Credit “found that 23% of mortgage brokers said they received an application that contained
intentionally fraudulent statements from a borrower.”’! Originators faced with fraudulent applications
from borrowers might be unconscionably held to certain terms and fees disclosed in the good faith
estimate.

It is a great responsibility buying a home. It is the largest financial transaction in which the majority of
Americans will ever engage. However, the laws should not extend so far in one direction so as not to
infuse responsibility on the consumer for the transaction. Every mortgagor should be beholden to educate
themselves so as not to become a “victim.” In guaranteeing virtually all mortgage fees, the only risk
being borne is borne by the originator.

NAMB would support the guarantee of all originator costs to a consumer with certain exceptions that are
predicated on the eligibility and consumer choice (as stated above). As an alternative to creating a
tolerance for third party fees, NAMB can support a redisclosure requirement. This redisclosure
requirement could be required for a period of time prior to settlement, which will allow the consumer time
to find another originator should they choose not to accept the disclosure of fees. This should eliminate
surprise at settlement while allowing the originator adequate time to underwrite the proposed loan to
ensure that the fees disclosed are adequate representations of the amounts to be charged to the consumer.

"0 As stated above, as an example, in Maryland. under certain conditions, a consumer may choose their own title
insurance provider. Md. Code Ann., Com. Law Tl §§ 12-1028(c)(1) and 12-119(b).
! National Mortgage News, September 1. 2002



203

Department of Housing and Urban Development
October 28, 2002
Page 24

4. In Section I1I1.B.(2) d., the proposed rule would amend Regulation X to make clear that
loan originators may enter into volume arrangements where such discounted prices are
charged to their customers, Commenters are invited to provide their views on the

- ramifications, if any, of this clarification.

Volume discounts for settlement services that are passed through to the consumer are not currently a
violation of Section 8. Thus, an originator can negotiate volume discounts with settlement service
providers if the savings are provided to the consumer in the form of Jower costs. However, there seems to
be little incentive for doing so. Section 8 litigation has become a cottage industry for certain class action
attorneys and as such poses a significant economic risk to loan originators. Further, with two courts
holding that a settlement service provider may mark up third party settlement service charges without
violating Section 8(b} of RESPA, there seems to be 2 patchwork of regulation in this area.”

Finally, it seems that HUD would find it difficult to enforce instances in which the savings were not
passed to the consumer. As HUD does not routinely perform audits or examinations of mortgage
originators in this country (with the exception of FHA mortgagees), a complaint must be lodged first to
trigger an investigation. This would render enforcement of these arrangements very difficult. Thus, it
seems unlikely that a mortgage originator will determine that the risk is balanced by the advantages
gained by entering into volume-discounts.

5. In Section II1.B.(2) c., the proposed rule requires that the tolerances will apply to the
GFE from the time the form is given by the loan originator through settlement. Also, in
case it takes a substantial time for the borrower to decide to use the loan originator
from the date the form is given, the rule and the form provide that the GFE need only
be open for borrower accep e for a mini of 30 days from when the document is
delivered or mailed to the borrower. After that time, the GFE could be ratified or
superseded by the originator at the borrower’s request. Is this expiration date
appropriate to protect against unnecessary costs flowing from an indeterminate lability
or for other reasons? Is 30 days toe long or too short? Another possibility that
¢ ters may consider is whether the numbers on the GFE should apply only from
the time the borrower enters into an agreement with the loan originator. HUD also
invites cemmenters’ views on whether HUD now should require a borrower’s signature
on the GFE to memorialize acceptance and begin the period during which the estimates
are binding.

NAMB can support providing the consumer with a guarantee of originator fees for seven (7) days, during
which time the consurner may shop among originators. At the end of the seven days, or at any time during
this seven-day (7) period, a consumer may choose to accept the loan and move forward through the
origination process. However, NAMB does not support a seven-day (7) avatlability for third party fees
and additional fees as we detailed above. These fees are frequently beyond the control of the originator
and thus cannot be guaranteed. The disclosure of these fees is discussed above.

Please note that NAMB believes that the volatility of the marketplace prevents comparing a good faith
estimnate to one prepared thirty (30) days later. It would be similar to comparing apples and oranges. This
would not be amenable to a consumer shopping. Further, while HUD believes this will increase
™ Boulware v. Crossiand Morigage, No. 01-2318 4" Cir), (May 22, 2002) and Echevaria v. Chicago Title & Trust
Company, No. 00-4087 (11" Cir.), (July 5.2001).
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competition and drive settlement prices to decrease, some originators will be less bikely to negotiate
discounts with third party service providers for fear of Section 8 litigation, whether warranted or not.
Finally, this also provides some level of protection for the originator from borrowers fraudulently
preparing false good faith estimates.

Finally, the thirty (30) day period might conflict with ECOA and Regulation B. Regulation B requires
that a creditor” notify an applicant of action taken within thirty (30) days after receiving a completed
application concerning the creditor’s approval of, counteroffer to, or adverse action on the application
(among others).”® Depending on how much information a creditor has at the time it provides the
consumer with the disclosure, these two time periods might directly conflict with each other.

6. In Section IILB.(1) b.; the proposed rule simplifies the GFE by placing all loan
origination costs in a small number of primary categories. This is intended to facilitate
borrower understanding and shopping of major loan costs and minimize the
proliferation of “junk fees” and duplicative charges. How could the GFE be made even
simpler to facilitate borrower shopping? If the com ter believes greater itemization
is desirable, what should be itemized and why?

NAMB does not believe that the enhanced good faith estimate form provided for in the proposed rule will
facilitate borrower understanding and shopping of major loan costs and minimize the proliferation of
“junk fees” and duplicative charges. Rather, this form is confusing and busy and will only prove a
disservice to the consumer. NAMB has created an alternative form for use in connection with the good
faith estimate that is attached as Exhibit A to this comment letter. We believe that this form is more clear,
provides the information in a simple fashion that a consumer needs in order to shop for a mortgage loan
yet provides detailed information where necessary. Further, it provides a disclosure of yield spread
premiums in a manner that is more in keeping with the “definition” provided for in HUD’s Statements of
Policy 1999-1 and 2001-1. NAMB has also incorporated several elements contained in the Proposed
Rule into its proposed disclosure.

Finally, NAMB supports the continued itemization of fees for several reasons: (i) borrowers will
continue to ask what comprises the origination costs as well as the settlement costs; (i1) this will provide
consumers with more information in order to compare the good faith estimate to the HUD-1; (iii) provides
for less conflicts with state law; and (iv) others.

" As defined under Regulation B.
T2 CER. §202.9@) (D).



205

Department of Housing and Urban Development
October 28, 2002
Page 26

7. In Section I1L.A.(3), the proposed rule requires that on the front of the proposed form
mortgage brokers disclose the lender credit right below the total origination charges to:
{a) Make the borrower aware of the effect that the credit has to reduce total origination
costs; (b) aveid confusion among berrowers; and (c) avoid giving any competitive
disadvantage to either a broker or a lender for the same loan. What, if any, other
approach to address these concerns is better and why? Should the new GFE form
disclose this credit at the bottom of the proposed form because the credit can be applied
to all settlement costs?

Characterizing yield spread premiums as a lender payment to the borrower creates unintended
consequences and provides less clarity to consumers than as presently disclosed. In the Proposed Rule,
HUD seeks meaningful disclosure of mortgage broker fees to borrowers. However, the proposed method
of disclosure achieves just the opposite — it muddies the waters as to how indirect broker compensation
works in reality. Under the proposed structure, indirect broker compensation is disclosed as a “lender
payment to the borrower for higher interest rate.”” Not only is this inflammatory, it seems to discount
HUD’s own Statement of Policy, in which it states that yield spread premiums can be payments for
goods, services, and facilities provided to the lender by the mortgage broker, NAMB believes that HUD’s
characterization of yield spread premiums creates a multitude of problems, not the least of which is a new
round of class action lawsuits.

As described above, HUD's characterization of yield spread premiums contradicts HUD’s own statements
in Statement of Policy 2001-1. This characterization does not provide a level playing field for all
originators in that fenders who sell loans on the secondary market are not required to disclose the
compensation received by them when they sell the loan. While we understand that HUD does not believe
that it has the authority to require such disclosure by lenders, NAMB believes that as level a playing field
as can be generated is necessary for all originators to remain competitive. As we stated above, we believe
that HUD agrees with this statement; in the 2001 Policy Statement HUD states that “the department
strongly believes that all lenders and brokers should provide the level of consumer disclosure that the
purposes of RESPA intend and that fair business practices demand {emphasis added].”’® As such, NAMB
supports the inclusion of language notifying consumers that this type of compensation is paid to lenders,
although we understand that HUD cannot require the amount of this compensation to be paid.

The proposed characterization, as stated in the above paragraph, places mortgage brokers on an unlevel
playing field with other originators. First, many mortgage brokers will no longer be able to originate
FHA and VA-insured montgage loans. ' Direct originator compensation on these loans is limited to 1%
of the loan amount in connection with FHA-insured mortgage loans, while direct originator compensation
on VA-insured mortgage loans is limited to 1% of the total loan amount or closing costs. These loans are
difficult to originate due to the many additional documentation requirements (on average an additional six
to ten pages of additional documentation is required), as well as the fact that many FHA-mortgagors are

* Proposed Rule, Fed Reg. at 49,164,

7 Statement of Policy 2001-1, Fed. Reg. at 53,057.

” This is significant as approximately 31% of all FHA loans are originated by mortgage brokers. Letter from Lioyd
to Scheiber 8/12/2002. A recent trade press article stated that “Federal Housing Administration one- to four-family
loan originations jumped 25.7% to a record $148.0 billion in fiscal year 2002, which ended Sept. 36. FHA loan
endorsements totaled 1.29 million - the third-best year ever.”” National Morigage News, October 17, 2002. Further,
this article stated that “in fiscal 200!, the FHA endorsed 1.01 million loans totaling $117.7 billion, according to the
Department of Housing and Urban Development.” /d.
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credit impaired, first time homebuyers, or non-traditional consumers and thus need more time spent with
them in answering questions and concems.

Many mortgage brokers, in order to be compensated for the time and work involved in the origination of
these loans, rely on yield spread premiums to cover these costs. In characterizing yield spread premiums
as lender payments to the borrower, indirect compensation is transformed into direct compensation and
thus subject to the cap. Many mortgage brokers will cease to originate FHA and V A-insured loans. This
will impact many first time homebuyers who rely on FHA and VA-insured mortgage loans for their low
downpayment requirements and force these consumers into subprime loans. This is si§niﬁcam as
approximately 31% of all FHA-insured mortgage loans are originated by mortgage brokers.” Further, a
recent trade press article stated that “Federal Housing Administration one- to four-family loan
originations jumped 25.7% to a record $148.0 billion in fiscal year 2002, which ended Sept. 30. FHA loan
endorsements totaled 1.29 million -- the third-best year ever.”” Further, this article stated that, according
to the Department of Housing and Urban Development, “in fiscal 2001, the FHA endorsed 1.01 million
loans totaling $117.7 billion.”™

Further, if the proposed characterization of yield spread premiums is implemented, mortgage brokers will
not be able to advertise certain mortgage loans and remain competitive. For example, a mortgage broker
who makes a “no point” mortgage loan at 7% interest rate on a $100,000 loan, but collects a $1,000 yield
spread premium, must advertise that this is a one-point mortgage loan. A morigage lender, who
originates a $100,000 mortgage loan at a 7% interest rate, but collects $1,000 in compensation when the
loan is sold, can advertise a “npo-point” loan. These are the same loans and same costs to the consumer but
the mortgage broker appears more expensive as he or she must advertise that this is a one-point mortgage
loan. Thus, mortgage brokers will appear less competitive.

Characterizing a yield spread premium as a direct payment to the borrower will also impact certain
predatory lending laws. Many state laws incorporate the Federal Reserve Board’s definition of “points
and fees.”®! Under the federal Home Ownership and Equity Protection Act {HOEPA), and implementing
regulations, Regulation Z Section 32, the definition of “points and fees” includes “ali compensation paid
to mortgage brokers.™ The commentary to the Truth in Lending Act specifically excludes “mortgage
broker fees that are not paid by the consumer.”™ Under the new characterization of yield spread
premiums, this amount will be paid by the consumer to the mortgage broker. Not only might this capture
more loans, such as certain conforming loans, under HOEPA, but yield spread premiums will in essence
be double counted as they are already included in the interest rate. Many loans that have no need for the
added protections afforded high cost loans, such as conforming loans, will fall under these laws.

" Consumers will lose valuable choice as certain loan products are not available under these laws, such as
balloon payment loans or prepayment penalty products.

8 Letter from Lloyd to Schesber on 8/12/2002.
;: National Mortgage News, October 17, 2002.
d
® Three recent examples include the following: Florida Senate Bill 2262, Colorado House Bilt 1259, and Maryland
Senate Bill 649.
12 CF.R. § 22632bY D).
8 Regulation Z Commentary § 226.32(b)Y1)(ii).
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Consumers will also be disadvantaged in other ways. NAMB is unsure if HUD's characterization will
require the provision of a 1099 form to consumers will be necessary as the lender will be paying money to
the consumer. This could potentially trigger additional tax consequences for consumers.

Mortgage brokers maintain contracts with wholesale lenders with whom they transact business. These
contracts require that a mortgage broker refund the money received from a morigage lender if the loan is
refinanced within a certain time frame. This helps to ensure that an unscrupulous mortgage broker does
pot engage in loan flipping in order to earn more profit. These contractual obligations will be
unenforceable as the mortgage broker receives all of its compensation from the consumer. The mortgage
lender will be forced to seek compensation from the consumer, which appears senseless. Further, this
will be one less check against an unscrupulous mortgage broker.

Finally, indirect compensation should not be characterized in the proposed rule as “a payment for a higher
interest rate.” This is inflammatory and does not fully explain the purpose of a yield spread premium.
HUD discusses in two Statements of Policy that yield spread premiums are not per se illegal, if the total
mortgage broker compensation is for goods or facilities provided or services performed and the total
compensation to the mortgage broker is reasonably related to the total set of goods or facilities actually
furnished or services perfom\ed.84 Further, these goods, facilities or services could be provided by the
mortgage broker to both the lender and the borrower.*” This would negate the proposed characterization
of yield spread premiums and where the information is disclosed on the form.

NAMB supports the disclosure of yield spread premiums on the good faith estimate more in keeping with
the two Statements of Policy issued by HUD - a lender payment to the mortgage broker for goods,
facilities and services. This disclosure will be more accurate based upon the two-part test contained in
Statement of Policy 1999-1 and 2001-1. Further, as HUD confirms in the Proposed Rule, a yield spread
premium can be payment to the mortgage broker for services provided to the borrower and the lender.®

Further, NAMB proposes that the disclosure of yield spread preminms be disclosed as “compensation for
goods, facilities and services.” This reflects that indirect compensation may be paid to the mortgage
broker for goods, facilities, and services performed for both the borrower and the lender. In NAMB's
proposed form, which is attached to this letter as Exhibit A, we suggest that the following language be
utilized to describe the yield spread premium: “An originator may be compensated by an investor for
goods, facilities or services provided to you or to the investor. This will result in a higher interest rate for
this loan. If you would rather pay less cash up front, you may be able to pay some or all of the originator’s
compensation indirectly through a higher interest rate. If you would rather have a lower interest rate, you
may pay higher up-front points and fees. This amount will not exceed the amount disclosed to the left of
this description. If the originator is acting as a lender in this transaction, the originator may receive
additional compensation when it sells the loan for the value of the servicing rights or the value of the
interest rate or a combination of both. This amount is not required to be disclosed.”

¥ Statement of Policy 2001-t, Fed. Reg. at 53,052.

% As stated earlier in this letter, HUD states in the background on the proposed rule that “as retailers, brokers also
provide the borrower and the lender [emphasis added] with goods and facilities such as reports, equipment. and
office space to carry out retail functions.”” Thus, characterizing yield spread premiums as lender payments to the
borrower is inaccurate as the lender may compensate the mortgage broker for providing brick and mortar. and other
goods and facilities. In utilizing mortgage brokers, wholesale lenders can provide mortgage loan products at
conceivably fower rates and lower costs to consumers.

¥ See above.
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8. As proposed in Section 111.A.(3), as another step to avoid borrower confusien and any
competitive disadvantage among lenders and brokers, the proposed rule breaks out on
Attachment A-1, rather than on the front of the propesed form, the “Loan Origination
Charges” into “Lender Charge” and “Broker Charge.” How, if at all, does this
approach advantage or disadvantage either lenders or brokers or confuse berrowers in
comparison shopping? Would the industry and borrowers be better served if there is a
breakout of “Lenders Charges” and “Broker Charges” on the front of the form and
why?

NAMB supports the continued iternization of fees on the good faith estimate. This will assist in
eliminating conflicts with certain state laws. For example, California requires that a mortgage broker
provide consumers with a Mortgage Loan Disclosure Statement. This statement requires that certain fees
be itemized.®’ Thus, a consumer will have continuity between certain state required forms and federat
disclosures.

In not itemizing origination and settlement costs, the disclosure will also conflict with the federal Truth in
Lending Act. Under this Act, a creditor is required to provide an itemization of the amount financed
together with its annual percentage rate disclosure.® Thus, consumers will be provided a disclosure that
itemizes certain costs of the mortgage loan regardless of whether HUD desires it so.

However, NAMB does not agree with breaking down the charges into “Lender Charges” and “Broker
Charges.” This could present an unlevel playing field for mortgage brokers. Rather, NAMB proposes
that the fees be broken down into “Origination Costs,” which represents all direct compensation paid to a
mortgage broker and a mortgage lender, and “Settlement Costs,” which are all third party fees required
for settlement of the mortgage loan. These fees NAMB proposes be disclosed on the first page of its
proposed form, as attached as Exhibit A. This is clearer to consumers than breaking down the fees into
“Broker Charges” and “Lender Charges.” Further, it places no originator at a disadvantage. Finally, this
should prove to be more useful as a shopping tool for consumers.

9. As proposed in Section I111.B.(2) e, the new GFE will consolidate certain charges into
lump sum categories (e.g. lender required third party services). To permit the borrower
to compare the new GFE to the HUD-1, it will be necessary for HUD to establish
additional instructions to guide the reader so that the new GFE could be compared to
the HUD-1. Would it be better to change the HUD-1 so the fee categories correspond to
the groupings on the GFE and the two documents can be more easily compared? If

ters support changes to the HUD-1 to make it more comparable to and
compatible with the new GFE, how extensive should these changes be and in what
areas? Should the HUD-1 continue to list all charges for services or should it alse be
shortened and simplified as well to cover only categories of service?

HUD identified one of the guiding principles of RESPA reform as simplification of the loan origination
process. The rule amends the good faith estimate significantly yet provides no corresponding amendments
to the HUD-1 or HUD-1A Settlement Statements. In the proposed rule itself, HUD admits that “the
proposed new GFE ... is not readily comparable to either the HUD-1 or HUD-1A form.™®

8 Cal. Bus. & Prof. Code § 10241.
#12 C.F.R. § 226.18(b).
% Proposed Rute, Fed. Reg. at 49,151,



209

Department of Housing and Urban Development
October 28, 2002
Page 30

HUD did not amend the HUD-1 (with the exception of minor changes to the instructions) as it states that
the HUD-1 “is well accepted as a listing of settlement service charges by industry and consumers alike.™
However, this does not seem to benefit the consumer. Corresponding changes to the HUD-1 should be
effected for any changes enacted to the good faith estimate, Otherwise, consumers will find 1t difficult to
compare the two documents.

If any changes to the good faith estimate form currently utilized by industry are effected, corresponding
changes should be made to the HUD-1 Settlement Statement. The HUD-1 should be amended to reflect
the changes made in the good faith estimate, such as groupings of settlement and origination costs. Also,
the HUD-1 should continue to include an itemization of the costs, as discussed in NAMB’s response to
Question 8.

10. Should a safe harbor from Section 8 scrutiny be established for transactions where the
mertgage broker signs and contractually commits to its charges on the GFE? The
purpose of proposing this safe harbor would be to encourage a firm contractual
commitment to borrowers, before they pay a fee and commit to a particular mortgage
broker, so that the borrower can shop among mertgage brokers. Censidering the
proposed changes to the GFE, the proposed packaging safe harbor and HUD’s current
guidance on mortgage broker fees, is this safe harbor necessary for industry or
borrewers and why? 1In light of the proposed rule’s other provisions is any other
additional disclosure for mortgage brokers warranted, such as an additional statement
of what the broker’s fees are and how they functions?

NAMB supports the guarantee of “origination costs™ (as defined in NAMB's proposal as all fees paid by
the consumer to the lender or the mortgage broker) under the good faith estimate, with certain exceptions,
as described above. However, NAMB supports the estimation of all other costs. As stated above, third
party costs are beyond the control of an originator and should not be included in any guarantee. Thus, in
the area of origination costs, where it appears, at least anecdotally, most of the abuses occur, a mortgage
broker will be obligating itself to these costs, with certain exceptions.

It seems that the Statement of Policy 2001-1 has finally put to rest class action lawsuits in connection
with yield spread premiums. HUD has stated, and many courts have agreed that yield spread premiums
are not illegal per se and must be subjected to HUD s two part test iterated in Statement of Policy 1999-1
and clarified in Statement of Policy 2001-1.

In NAMB'’s proposal, we have included statements that discuss what a yield spread premium is and how
they function. This language is as follows: “An originator may be compensated by an investor for goods,
facilities or services provided to you or to the investor. This will result in a higher interest rate for this
loan. If you would rather pay less cash up front, you may be able to pay some or all of the originator’s
compensation indirectly through a higher interest rate. If you would rather have a lower interest rate, you
may pay higher up-front points and fees. This amount will not exceed the amount disclosed to the left of
this description. If the originator is acting as a lender in this transaction, the originator may receive
additional compensation when it sells the loan for the value of the servicing rights or the value of the
interest rate or a combination of both. This amount is not required to be disclosed.” NAMB believes that

°% proposed Rule, Fed. Reg. at 49,152,
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this information, together with the discussion on “Interest Rate and Settlement Costs Options” and the
generic chart provide the consumer with considerable information on indirect broker compensation.

VIL. Specific HUD Questions on the Guaranteed Mortgage Package Agreements
(GMPA)

11. Is a safe harbor along the lines proposed in Section III. C. (1) of this rule necessary to
allow lump sum packages of settlement services to become available to berrowers?
Would the proposed clarification by HUD that discounts may be arranged, if passed on
to berrowers and not marked up, suffice to make packages available to berrowers?
Would a rule change te approve volume discounts and/or markups when a package is
involved suffice? Would it suffice to trim the disclosure requirements for packaging
and offer the eption of providing a streamlined GFE to those who packaged?

NAMB does not believe that a safe harbor as described in the proposed rule is necessary for the
packaging of settiement services for consumers. Certain lenders already package settlement services and
provide these guaranteed costs to consumers.”’ The market will demand these guaranteed packages if it
has an appetite for it. By providing a safe harbor from Section 8 liability, HUD will be encouraging
packagers to increase the cost of the package, in order to cover any losses, with no repercussions for the
packager. In other words, without Section 8 liability, a packager may arbitrarily increase its price with no
remedies for the consumers. While this may appear to drive down costs initially, NAMB foresees it only
leading to an increase in costs as the remaining larger eutities can also draw on their new found monopoly
in the market that packaging has created.

Further, NAMB believes that HUD's codification of its longstanding opinion that an originator may
arrange volume discounts for settlement services if the discounts are passed on to consumers will provide
originators with the sufficient security to offer these discounts to consumers. The market will demand
these lower prices from originators but all will be able to compete.

NAMB is interested in any responses HUD has received from other agencies in connection with the
proposed Section 8 exemption for packaging. RESPA requires that HUD must consult with the Attorney
General, the Secretary of Veterans™ Affairs, the Federal Home Loan Bank Board, the Federal Deposit
Insurance Corporation, the Board of Governors of the Federal Reserve System, and the Secretary of
Agriculture prior to exempting any “payments or classes of payments or other transfers.”® There is no
mention in the Proposed Rule of HUD's contact with these agencies or their comments regarding this
exemption.

o Mortgage.com, the website for retail originations for ABN AMRO Mortgage Group, Inc., currently packages
settiement costs for consumers. These guaranteed package prices. which are available on the website
Www.morigage.com, are available together with an interest rate for consumers. Certain of settlement service fees are
contained in the package price.

* 24 US.C. § 2607(c)(5).
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12. As proposed in Section III. C. (6) is the scope of the safe harbor appropriately bounded
in applying to all packagers and participants in packages? The safe harbor also
currently does not apply to referrals to the package. Should there also be a bar against
part time employees of other providers working for the package to steer business? How
should the safe harbor apply to affiliated business arrangements to protect borrowers
from steering?

Part time employees of other providers should be barred from steering consumers 10 a centain package
created by their employer. For example, a loan originator who works part time for a third party settlement
service provider should be barred from steering consumers toward their company’s package. Certain
individuals exert a special sort of influence and steering might occur due to this influence. If one of the
goals of packaging is shopping, it seems contradictory to not prohibit steering. This applies to affiliated
business arrangements as well.

There seems to be incentive for a non-packager, such as a mortgage broker or third party settlement
service provider, to utilize a third party’s package when no Section 8 exemption pertains to them. This
statement does not in any way negate NAMB'’s belief that packaging will greatly disadvantage small
business and leave them unable to compete.

13. As proposed in Section 11 C (5), to qualify for the safe harbor, the packager must
include an interest rate guarantee with a means of assuring that when the rate floats, it
reflects changes in the cost of funds not an increase in originator compensation. For
this purpose, the rule suggests tying the rate te an observable index or other
appropriate means. What other means could assure borrowers that the rate of a lender
was not simply being increased to increase origination profits? For example, would a
lender’s itment to constantly make rates public on a web site be a useful control?
If an index is the best approach, how should it be set? If an index approach is
approved, should each lender be allowed to pick its own observable index?

In NAMB’s meetings with industry representatives, consumer advocates, and GSE representatives on
mortgage reform over the past several years, many hours have been spent in attempting to produce a
single index that a consumer may use to track interest rates. Members of our Association distinctly
remember being part of meetings where representatives of Fannie Mae, Freddie Mac, and Wall Street
investment companies stated that there was no one index utilized to determine mortgage interest rates. It
had been the verbal consensus of industry leaders that this was an impossible task. No one index tracks
mortgage rates that apply in all instances.

While we understand consumer groups’ interest in creating rate “guarantees” that only fluctuate based on
the movement of the cost of funds, ore must understand that mortgage loans are not products that can be
purchased off a shelf similar to purchasing a television from a store. Interest rates are complex risk
assessments based upon underwriting of the consumer’s ability to repay as well as the collateral which
secures the mortgage loan. Interest rates are not merely based on an index; other factors may apply, such
as warehouse line capacity, number of originations in the pipeline, product availability and others.
NAMB cannot support this proposition as it will be nearly impossible with which to comply.
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14. As discussed in the preamble to the rule in Section 111. C (5), if an observable index or
other appropriaté means of protecting borrowers from increases in lender
compensation when the borrower floats in a guaranteed packaging approach is not
practical, should HUD provide a packaging safe harbor only for mortgage brokers?
Such a mortgage broker safe harbor would require disclosing the lender credit to the
berrower in broker guaranteed packages. The theory for the safe harbor would be that
any amounts in indirect fees could be credited to borrowers taking away any incentive
for an increase in rates to increase compensation. Should this be offered in any event?

Again, HUD singles out mortgage brokers in requesting responses to this question. As discussed above,
earlier in this letter, NAMB does not support the characterization of the yield spread premium as a “lender
payment to the borrower.” This characterization is fraught with problems as described above. Further, it
is not in keeping with the Staternents of Policy 1999-1 and 2001-1. Thus, if disclosure of a yield spread
premium as a “lender payment to the borrower” were the prerequisite to a safe harbor, NAMB could not
support the safe harbor as the consequences would be too great to its industry.

5. As proposed in section IIL. C (6), under the rule, mortgages with total fees or a rate
covered by the Home Ownership and Equity Protection Act (HOEPA) would be subject
to the new GFE disclosure requirements; however, HOEPA loans would not gqualify for
the guaranteed package safe harbor. Is this exclusion appropriate considering, on the
one hand, that packaging promises borrowers a simpler way to shop and make
transactions more transparent? On the other hand, the safe harbor could be provided
for a loan that has very high rate and/or fees and may be predatory. The proposal also
says that during the rulemaking other limitations may be established to exclude high
cost and/or loans with predatory features from the packaging provisions. HUD invites
comments on whether HOEPA loans, any other loans, or features of loans should be
included or excluded from the safe harbor and why.

As a general statement, exceptions should not be made for loans subject to HOEPA. The Truth in
Lending Act has provided higher levels of protections for loans that meet the thresholds contained in
HOEPA. By creating exceptions for special loans, these loans will continue to carry a stigma as they do
today. Consistency among loan types will only benefit both consumers and industry. Providing different
disclosure schemes for loans that are subprime, HOEPA loans, first lien mortgage loans, subordinate lien
mortgage loans just leads to confusion for both consumers and industry and creates compliance
difficulties.

Further, a HOEPA loan is not necessarily a “predatory” loan. Unfortunately, the words “HOEPA loan,”
“subprime loan,” and “predatory loan” are incorrecily thought to be interchangeable. It seems that
everyone’s definition of what constitutes a “predatory” loan or an abusive loan practice differs. Some
contend that prepayment penalties are a predatory practice as they lock consumers into loans; others
contend that they are necessary loan features in order to ensure that a lender does not lose money on a
loan due to “flipping.” Identifying and defining predatory loans or features has been discussed among
industry and consumers for years with no clear conclusions. Including any, with special protections, in
the Proposed Rule would be extremely difficult and controversial. More study and analysis is necessary
before HUD should take this step.
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16. As proposed in Section IIl. C (3), the GMPA provides that the offer must be open to the
borrower for at least 30 days from when the document is delivered or mailed to the
borrower. Is this an appropriate minimum time period to ensure that the borrower has
an adequate opportunity to shop?

NAMB supports allowing a consumer a certain period of time in order to shop for a mortgage loan.
However, keeping guarantees of fees available to consumers for thirty (30) days or more presents several
problems. Certain discounts capitalized on by originators may not be available for that length of time. As
such, an originator will be forced to charge the higher fee and consumers will be disadvantaged by not
having access to these lower fees. Further, unfortunately, in today’s corporate environment, a great deal
can happen 1o a company within thirty (30) days. For example, a title company, that gives all outward
appearances to be in good corporate health, offers savings to originators who pass this savings through to
their consumers, suddenly declares that it cannot honor its commitments. Under the Proposed Rule, an
event like this, with thirty (30) day guarantees or tight tolerances in place, could destroy a small business.
As such, NAMB has not supported the guarantee of third party fees (for this and other reasons) as well as
maintaining the guaranteed fees availability for thirty (30) days.

Further, HUD’s belief that the offer, guarantees included, can remain open for thirty (30) days, also lends
support to the fallacy that mortgage loans are products that can be pulled from the shelf similar to
televisions in an appliance store. These are unique products; maintaining the availability of these
guarantees for thirty (30) days, will wreak havoc with lender’s risk managerment.

Decreasing the amount of time a disclosure of fees is available to consumers does not prevent consumers
from shopping for and comparing mortgage loans. Rather, a shorter period of time places some
responsibility on the consumer to conduct this process in a timely manner. NAMB suggests seven (7)
days availability for shopping.

17. As proposed in Section Hi. C (4), the rule currently provides that the Guaranteed
Mortgage Package agr t must indicate that certain reports such as the appraisal,
credit report, and pest inspection are available to the borrower upon the borrower’s
request. Also, packagers may decide to forego such reports or services (i.e. lender’s title
insurance) and must inform the borrower that such reports or services are not
anticipated to be included in the package price. Are these adequate protections for the
borrower? HUD is aware that other laws such as Regulation B (ECOA) provide certain
rights to borrowers with respect to obtaining some of these reports. In order to qualify
for the safe harbor HUD has created additional reporting requirements. Are these
additional reporting requirements appropriate?

Respectfully, NAMB does not believe that all reports should be available to the consumer for the
following reasons: (i) it may be against the law; (ii) the Proposed Rule disclosure does not provide the
circumstances in which these reports must be disclosed; (ili) the reporis are not prepared for the
consumer’s protection but for the lender’s protection; and (iv) are superfluous in consideration of other
federal disclosure requirements. First, for example, an originator might be in violation of the federal Fair
Credit Reporting Act and their individual contracts with the credit resellers by providing copies of credit
reports to the consumer unless the originator has taken an adverse action on the loan based on the credit
report information.”

P 15US.C § 1681efe)
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Second, the language in the Proposed Rule does not include any restrictions on when a report may be
available to a consumer, based on federal or state law. For example, ECOA, which is implemented by the
Federal Reserve Board, provides that a consumer may obtain a copy of their appraisal. An originator™
may either routinely provide a copy of the appraisal or a notice informing the consumer that a copy of the
appraisal is available upon request.” However, the consumer must notify the originator within 90 days
after the originator notifies the consumer about the action taken on a credit application or the consumer
withdraws its application.” Further, ECOA allows an originator to charge for the copying and mailing of
a copy of the appraisal report.”’ An originator may also charge for the copy of the appraisal report if the
consumer did not pay for the appraisal.” A disclosure, such as one contemplated in the Proposed Rule,
will directly conflict with the provisions of ECOA and Regulation B, its implementing regulation.
Consumers will be led to believe that they can obtain a copy of their appraisal at any time, regardless of
whether the consumer paid for the appraisal. In addition, the sample disclosure provided under ECOA is
quite clear and simple for the consumer. This Proposed Rule’s disclosure of the availability of this report
conflicts with the parameters available to consumer under ECOA and Regulation B.

Third, many of the reports, such as credit reports, pest inspections, appraisals and others, are not for the
benefit of the consumer. Rather, these reports are for the benefit of the lender. The lender requests these
reports to ascertain that the consumer is a sufficient credit risk or that the value of the house meets
underwriting criteria and will adequately secure the loan obtained by the consumer. While we understand
that these reports might provide the consumer with certain information, a better solution to this issue is to
encourage all consumers 1o obtain an inspection on the property. At times, especially in today’s market in
certain places around the country, a consumer might forgo an inspection in connection with a purchase to
create an incentive for a seller to accept their offer. In a refinancing transaction, a consumer might forgo
an inspection because they feel that they “know their house.”

Another example of this instance is where a lender obtains or does not obtain lender’s title insurance on
the secured property. New products become available every day for lenders to ensure that the consumer
will hold good title to their property. Other lenders may find it a calculated risk to forgo lender’s title
insurance based upon the location of the property or for other reasons. Lender’s title insurance is required
only to protect the lender’s risk that the consumer will not hold good title. A consumer i3 free to obtain
owner’s title insurance on any loan. NAMB does not find it appropriate to explicitly warn consumers that
their loan does not have lender’s title insurance as it does not protect the consumer.

Finally, as stated above, much of this information might be superfluous. For example, ECOA requires
creditors to provide consumers with either a copy of their appraisal or a notice detailing how a consumer
may obtain a copy of their appraisal. Thus, the information disclosed on the proposed disclosures under
the Proposed Rule will be superfluous and redundant.

 Credit unions are not required to comply with this requirement. 12 CF.R. § 202 5a(b).

12 C.F.R. § 202.5a(a)(i).

%12 C.E.R. § 202.5a(a)(ii).

T Regulation B Commentary § 202.5a. This is permissibie unless it conflicts with state or other law. Id.
®1d
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18. Should additional consumer protections be established for packaging? For example,
should additional qualifications be established for “packagers” to ensure that borrowers
are protected against non-performance including the unavailability of 2 mortgage that
could result in a borrower “losing” a house? For example, should there be a
requirement that a packager must have sufficient financial resources to eredibly back
the guarantee? Is it necessary to require a lender signature on the GMPA to ensure
that the borrower receives the loan at the time of settiement? How can the borrower’s
interests be protected without unduly burdening the process or unduly limiting the
universe of packagers?

NAMB does not believe that packaging will benefit consumers or industry. As stated above, NAMB does
not support packaging, as proposed by HUD, as it will disadvantage small business. Further, NAMB
believes that this will not benefit consumers as it eliminates any Section 8 restrictions, such as the
prohibition against upcharging of settlement costs. If small business is driven from the market due to
packaging, larger entities will have no restrictions from engaging in these practices as they will have
market share.

Further, requiring an entity to have “sufficient” financial resources to credibly back an offer amounts to
requirements not unlike those a state requires for licensure. As stated above, 47 jurisdictions maintain
some form of licensing, registration or notification requirement. These states have determined what
standards are necessary for activity in their jurisdiction. If HUD were to impose such a requirement, it
would seem to be creating barriers to entry that seem better handled by the state.

Further, NAMB does not support any instance in which a lender signature is required for a mortgage loan
transaction to proceed. This creates an unlevel playing field for mortgage brokers. NAMB is concerned
that some do not understand the part a mortgage broker plays in a transaction. In a mortgage broker
transaction, if a mortgage lender fails to originate the mortgage loan, the consumer does not seek out the
mortgage lender. Rather, the consumer holds the mortgage broker responsible for this transaction. Often,
the mortgage lender, in 2 mortgage broker transaction, has no contact with the consumer. To a consumer,
the mortgage broker is the originator. Thus, requiring a lender signature on the transaction places a
consumer on an unlevel playing field with mortgage lenders and does not take into account a mortgage
broker’s role in the transaction.

NAMB believes that a consumer will be afforded additional protections under its proposed strengthening
of the good faith estimate. The information provided to consumers will be firmer, and simpler to use for
shopping purposes. it does not place extraordinarily undue burden on originators, placing them at risk to
lose money with strict guarantees. NAMB believes its proposal will reduce the lure of engaging in bait
and switch practices on the part of unscrupulous originators. Further, it attempts to level the playing field
among originators, placing no one segment of the mortgage industry at a disadvantage. NAMB does not
believe that packaging will accomplish these goals.
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19. Consistent with the HUD-Fed Report, the rule proposes that certain charges, such as
hazard insurance and reserves, are outside the package as other or optional costs. Is
this the right approach or should these charges be disclosed as the minimum amounts
required by the lender and required to be inside the package? Would the latter better
serve the objective of establishing a single figure for the berrewer to shop with?

As stated earlier, inclusion of third party settlement costs, over which the originator has little or no
control, puts the originator at an economic disadvantage. If originators are to guaraniee these costs, they
run the risk of not covering the costs of originating a mortgage loan should an unforeseen event occur.
Indeed, the fees in question, hazard insurance, reserves, taxes, mortgage insurance and per diem, should
be carved out of the settlement costs and not subject to any kind of tolerance or guarantee. These fees are
so dependent on different variables, such as when the loan closes, personal choice of the originator, that
they cannot be held to any special tolerance.

For exaraple, hazard insurance is typically a product that the consumer obtains of their own accord.
Many states require that a consumer have the ability to choose their own insurers. Further, this amount,
as cited in the HUD/Federal Reserve Board Joint Report, “depends upon consumers’ choices unrelated to
the credit transaction (such as the purchase of additional personal property or liability coverage).”®® Thus,
this amount should not be guaranteed or even placed within a tolerance.

NAMB's proposal provides two figures a consumer utilizes in shopping: (i) origination costs; and (ii)
settlement costs. However, it carves these costs out for the above reasons. The form proposed by NAMB
does estimate these costs and provides disclosure of them on the second page of the form.

20. The rule proposed in Section IILC (3), that under Guaranteed Mortgage Packaging, the
HUD-1 will list the settlement services in the package but not the specific charges for
each service. Certain third party charges are excluded from the calculation of the
finance charge and the APR under TILA and HOEPA. Commenters are invited to
express their views en whether the approach in the rule satisfies or whether alternative
approaches to cost disclosures should be established to ensure ’s rights under
TILA and HOEPA are protected while facilitating packaging. More broadly,
commenters are invited to provide their views on means of better coordinating RESPA
and TIL A disclosures.

NAMB does not support non-itemization of the costs included in the package. HUD inquires specifically
whether the “listing” of fees satisfies the requirements under the Truth in Lending Act. The Proposed
Rule provides that an originator can provide a consumer with a GMPA in lieu of a good faith estimate.
Under the Truth in Lending Act, a creditor may provide a consumer with good faith estimate in lieu of an
Itemization of Amount Financed.'” The GMPA does not provide for an itemization of the costs
associated with the mortgage loan, and under the Proposed Rule, the HUD-1 will mark the third party
settlement services performed for the foan (but not the amounts) and will disclose on an Addendum the
finance charges necessary to calculate the annual percentage rate.”®" It is unclear from the Proposed Rule
whether the Addendum will include the actual amounts of the costs or just the names of the fees included

* “Jomnt Report to the Congress Concerning Reform to the Truth and Lending Act [sic] and the Real Estate
Settlement Procedures Act,” July 1998 at 24,

"% 12 C.F.R. § 226.18(c), footnote 40.

1 Proposed Rule, Fed. Reg. at 49,161,
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in the finance charge. However, our reading of the Proposed Rule and the above question leads us to
believe that the fees will be listed but not the amounts of the fees.

Based on this assumption, the consumer will be left with no avenue in which to determine that the annual
percentage rate is accurate nor will the consumer be able to compare the costs included in the calcuiation
of the annual percentage rate when shopping for a mortgage loan. Further, if an originator provides the
Itemnization of Amount Financed to consumers in addition to the GMPA, this might be confusing to
consumers because not all fees associated with the mortgage loan are required to be included in the
finance charge.'®” Will this diminish the value of the Truth in Lending annual percentage rate disclosure?
Will this be a detriment of the consumer? We believe it will. We are concerned that HUD is unilaterally
impacting a statute and implementing regulation over which it has no authority.

Under HOEPA, the definition of “points and fees” includes and excludes certain defined fees. As fees are
only required to be listed on the GMPA and not enumerated, it provides no method to verify whether the
joan meets the points and fees trigger under HOEPA based upon the fees charged. In other words, an
unscrupulous lender may “alter” its list of fees charged to include fees that are excluded from the
definition of “points and fees” to prevent the loan from falling under HOEPA.

Under NAMB’s proposal, we continue to advance itemization of the costs involved in settlement of a
mortgage loan. Not only does it provide information that mortgage brokers know from experience
consumers will ask for, but it will maintain the value of the Truth in Lending annual percentage rate
disclosure for consumners, as well as not create confusion for consumers. Further, unscrupulous lenders
will not be able to circumvent the provisions of HOEPA by adjusting those fees contained in the
calculation of “points and fees.”

21 Commenters are asked to provide their views on how the rules should treat mortgage
insurance? The rule proposes in Section I C (3), that the guaranteed package would
include any mertgage insurance premiums in the APR and up-front costs of mortgage
insurance in the guaranteed package. “Other Required Costs” would include reserves
for mortgage insurance preminms. However, because the packager will not have an
appraisal at the time the GMPA is provided, the packager may net have firm
information to provide a definite figure. Another possibility is to exclude mortgage
insurance from the package but notify the borrower that mortgage insurance may be an
“QOther Required Costs” and present the borrower an estimate subject to a tolerance, if
mortgage insurance is necessary. This approach would exclude a major charge from
the package. HUD recognizes that there are state laws that prohibit rebates or any
splitting of commissions for mertgage insurance. How, if at all, should this impact the
decision to include mortgage insurance in packages of settlement services?

The concept of packaging relies on the premise that an originator can guarantee most third party costs and
still remain competitive. Placing the obvious impact on small business in connection with the ability to
compete in a packaging world aside, larger lenders are more able to absorb the losses stemming from an
underestimation of the amount of mortgage insurance than small originators, such as mortgage brokers.
For small businesses, incrementally, these amounts can ultimately drive an onginator from the business as
it is no Jonger profitable for them to originate mortgage loans. As such. a small originator might lean
toward overestimation of these costs based on the fact that they cannot absorb losses as easily as the

T2 CFR §$226.4
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larger entities. This again renders small originators, such as mortgage brokers, less competitive than
larger originators in the packaging regime.

Further, as one can imagine, many consumers tend to overinflate or underinflate the value of their home
when seeking financing. While much of this is done mnocently, it does not provide the originator with an
accurate picture of the value of the property on which the originator must either estimate (within a
tolerance) or guarantee the cost of morigage insurance. Again, this will greatly impact small originators,
such as mortgage brokers, who cannot absorb losses for underestimation of costs.

Mortgage insurance, and other third party fees that are aiso beyond the control of the originator, must be
excluded from any guarantees.

22, Teo what extent, if any, do inconsistencies currently exist, or would they exist upon
promulgation of the proposed rule between State laws and RESPA? Specifically, what
types of State laws result in such inconsistencies and merit preemption? What, if any,
provisions of the proposal should be revised to facilitate any necessary preemption?

RESPA provides the Secretary with certain preemption powers in connection with any conflicts of state
law. Section 18 of the Act specifically allows that the Act does not preempt state laws, “except to the
extent that those laws are inconsistent with any provision of this Act, and then only to the extent of the
inconsistency.™® RESPA authorizes the Secretary “to determine whether such inconsistencies exist.”'"
Further, “the Secretary may not determine that any State law is inconsistent with any provision of this Act
if the Secretary determines that such law gives greater protection to the consumer.”® However, it also
requires the Secretary to “consult with the appropriate federal agencies.”'® NAMB believes that the only
method for achieving HUD’s goals in implementing this proposed rule, is for HUD to preempt all state
laws insofar as they conflict with aspects of the Proposed Rule. While an exhaustive review of all state
laws and regulations, including the District of Columbia, is a time consuming venture and for which there
has not been adequate time during this comment period, we have highlighted several areas of conflicts.
Specific state conflicts will be enumerated on Exhibit C to this letter.

Certain states require that, in connection with a'mortgage loan, a consumer be allowed to choose its own
title attorney or title insurance provider. As this fee is part of the package and thus guaranteed, it is
uncertain how a packager can guarantee this costs when the consumer may choose its own title attorney
or title insurance provider. This creates a conflict for packagers of settlement costs. Similar arguments
apply to attorney’s fees, as many states allow a consumer to choose its own attorney, as well as hazard
surance.

Certain states require the provision of the itemization of fees. In HUD’s Proposed Rule, under the
packaging scheme, these fees would be required to be listed but not itemized. For example, in California,
a mortgage broker must provide the consumer with an itemization of certain settlement costs.'” In New
York, a mortgage broker must provide the consumer, pre-application, with a disclosure of certain fees,
such as an application fee, appraisal fee, and credit report fee'” In Texas, a mortgage broker must

1912 US8.C. §2616.

1 1.

105 14,

106 ]d

7 Cal. Bus, & Prof. Code § 10241,

™ NLY. Comp. Code R. & Regs. tit. 3. § 38.3.
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disclose application the application fee, processing fee, appraisal fee, credit report fee, automated
underwriting fee and other fees that will be charged in connection with the loan.'® This will conflict with
the requirements for the packaging world in the Proposed Rule, as enumeration of the costs of these fees
is not required.

Certain states will prevent a mortgage broker from providing a loan commitment. In New York, a
mortgage broker is prohibited from making a loan commitment to a consumer.''® Thus, mortgage brokers
will be unable to compete in the packaging world in the State of New York.

A major conflict occurs in connection with licensing issues for settlement service providers who wish to
provide packages. As the Proposed Rule requires that a package of settlement services must be delivered
with a mortgage loan, some settlement service providers will need to obtain a mortgage broker license.
Most states require that mortgage brokers obtain a license, register or provide notification for the
arranging of a mortgage loan. Some entities will be faced with these additional licensing requirements.

There are some very real conflicts that occur between the Proposed Rule and state law. Without federal
preemption of these state laws, the packaging process will not provide the benefit sought in many states.
NAMB?’s proposal, on the other hand, can eliminate many of the conflicts described above. For example,
costs will continued to be itemized in NAMB’s proposal.

23, The rule proposes that the GFE and the GMPA be given subject to appraisal and
underwriting. How should the final rule address the matter of lean rejection or
threatened rejection as a means of allowing the originator to change the GFE or GMPA
to simply earn a higher profit?

This is a difficult issue to address and requires that a balance be sought. NAMB agrees that certain
unscrupulous members of the industry will utilize this caveat as a tool to increase profitability. Bat in
keeping with the maxim “don’t throw the baby out with the bathwater,” taking away exceptions leads to
one conclusion — an increase in the amount of costs to eliminate Joss to industry. HUD must understand
that any losses sustained by industry will ultimately be passed through to consumers in the form of higher
costs for the origination of a mortgage loan. Further, there are legitimate reasons for maintaining an
exception: many fees are dependent on loan to value ratios, loan amount and term of the mortgage loan.
Further, we believe that HUD would find it difficult to enforce this practice under RESPA.

As such, NAMB’s proposal seems to provide added protection for consumers while providing a
manageable process for mortgage originators with a limitation on unnecessary losses — redisclosure with
enough time for consumers to accept or reject the costs before settlement. The proposal includes tight
tolerances for the final disclosure of costs in order to avoid any “bait and switch” prior to settlement on
the part of the originator yet provides the originator with enough information on the property and the
consumer’s credit to make an educated disclosure of the costs for settlement.

Further, we encourage HUD to work with the Federal Reserve Board in seeking changes to the adverse
action notices and counteroffer notices. Changes can be made to these forms which provide hard and
documentable reasons for a consumer not qualifying for a certain loan program or an increase in loan
amount.

19 7 Tex. Admin. Code Part 80 {sample disclosure form).
"ONY. Comp. Code R. & Regs it 3, § 38.3.



220

Department of Housing and Urban Development
October 28, 2002
Page 41

24. To what extent, if any should direct loan programs such as those provided by the Rural
Housing Service of the Department of Agriculture be treated differently under the new
regulatory requirements proposed by this rule?

NAMB firmly believes in leveling the playing field for all originators as well as for all consumers.
Consistency in disclosures provides the consumer with a comfort level in understanding their transaction
and its origination. Congress and other agencies are free to dictate other protections for consumers or
requirements for originators who originate these loans, but there should be continnity among the
disclosures that are provided to consumers regardiess of the type of loan being originated.

25, As proposed, the GFE and GMPA currently contain sections for loan originators and
packagers to indicate the specific loan terms for adjustable rate mortgages, prepayment
penalties, and balloon payments. Are these appropriate loan terms to include on these
forms, and what, if any, other mertgage terms or conditions should be listed on the
forms?

NAMB supports the inclusion of these loan terms and has included them in our proposal for improving
the good faith estimate. These loan terms are often disclosed in other disclosures, such as the Truth in
Lending annual percentage rate disclosure''! and certain state law disclosures. However, NAMB supports
their redisclosure as potentially helpful to the consumer to avoid any abusive practices of “hiding” these
loan terms. NAMB supports this notwithstanding any duplicative disclosure to consumer or additional
regulatory burden it may place on originators. Further, we have included disclosing whether the loan is
assumable in our proposal.

26. What are the arg ts for or against limiting the proposed rule to purchase money,
first and second lien, and refinancing loans as epposed to offering it to home equity,
reverse mortgage and other transactions? Should there be any additional requirements
for se called B, C, and D loans?

One of the greatest regulatory burdens to industry is maintaining different disclosure schemes and
requiremnents for different mortgage loans. Of course, different disclosures are inherently necessary for
different foan products, such as reverse mortgage loans and home equity lines of credit. NAMB supports
the maintenance of status quo as opposed to expanding RESPA’s early disclosure requirements beyond its
current scope. Further, NAMB supports utilizing the same disclosure scheme regardless of the type of
transaction.

For example, HUD has exempted home equity lines of credit from the good faith estimate disclosure
requirement under Section 3500.7(f) (please note that is unclear whether the GMPA would also be
considered exempt based upon this exemption). The Federal Reserve Board, under Section 226.5b(d)(7)
of Regulation Z, requires creditors to provide “an itemization of any fees imposed by the creditor to open,
use, or maintain the plan, stated as a dollar amount or percentage, and when such fees are payable.” Thus,
settlement costs are disclosed to consumers under a separate federal law.

" Regulation Z requires the disclosure, in its annual percentage rate disclosure, whether the loan has a prepayment
penalty, whether the loan is assumable, whether the loan is an adjustable rate mortgage loan, and other information.
12 CF.R. § 226.18. Further, Regulation Z requires that an adjustable rate loan program disclosure and a “Consumer
Handbook on Adjustable Rate Mortgages™ be provided to a consumer for every adjustable rate loan program in
which the consumer expresses an interest. 12 CF.R. § 226.19(2).
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Creating different regulatory schemes for different loan types can create confusion for consumers as well
as create room for error on the part of industry. The definition of a subprime loan differs based on
underwriting cnteria. Each lender may have a different definition of what constitutes a subprime loan.
Further additional protections are available for certain subprime loans under HOEPA.

27. As proposed, the Guar: ed Mortgage Package includes one fee for settlement services
required to complete a mortgage loan. The fee for the package will include loan
origination fees, typically referred to as “points.” As points are generally deductible
under IRS rules, comments are invited as to how to determine which portion of the
package prices should be deemed to constitute points.

A simple answer to this question is to require the disclosure of points to consumers. This is very valuable
tax tool that is utilized by consumers. NAMB maintains the disclosure of points as a line item, which is
clearly identifiable, on its proposal. Further, it should continue to be disclosed on the HUD-1.

28. To what extent do the proposed changes to the definition of application in Section I11. B
(2) a., and requirements for delivery of the GFE impact other federal disclosure
requirements, such as those mandated by the Truth in Lending Act? How can the
disclosure objectives of the proposed rule be harmonized with such other disclosure
requirements?

NAMB supports the maintenance of status quo in connection with the definition of what constitutes an
“application.” While NAMB understands that HUD’s Proposed Rule codifies informal advice set forth by
HUD, NAMB believes that enforcement of this provision will be difficult. States who maintain loan logs
will be rife with loans that are never originated and loan officers might encounter difficulty with
ascertaining whether an “application” was truly created. Further, as there are different definitions of what
constitutes an “application” among the different federal and state laws, it creates a compliance minefield
for originators.

29. The propesed rule in Section HI. B (2) ¢., would require a loan originator capable of
offering an alternative loan product to provide a prospective borrower, upon the
borrower’s request, with a new GFE if, after full underwriting, the berrower does not
qualify for the loan identified on the original GFE. Is this approach appropriate?
‘What other options should be considered where borrowers do not qualify for the loan
product initially sought?

This approach is in keeping with current requirements under ECOA and RESPA. Adverse action notices
or counteroffer notices are required to be provided when a borrower does not qualify for a loan product or
program but does qualify for another loan product or program.'’” These notices could be amended to
provide descriptive and documentable reasons for the adverse action or counteroffer. We encourage
HUD to work with the Federal Reserve Board to amend these notices to provide the maximum benefit to
consumers. This will benefit industry as hard and fast rules could be maintained for the documenting of
these actions and the reasons surrounding them.

" 12 CFR. §202.9¢a).
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30. The proposed rule in Section IIL. B (2) c., would require loan originators to previde
qualified borrowers with an amended GFE, identifying any changes in costs associated
with changes in the interest rate, where the borrower elects not to lock-in the interest
rate quoted on the original GFE at the time it is provided. Is this an appropriate
requirement? What alternatives, if any, should HUD consider?

NAMB does not support redisclosure of changes in cost each time the interest rate changes if the
consumer elects to float their interest rate. NAMB believes that the redisclosure requirements it proposes
will be simpler to effect, as well as provide less paperwork for the consumer. Redisclosure is required
when the loan program changes, the property changes or does not qualify, the consumer chooses a
different pricing option, the consumer is not eligible for the loan, or the loan amount changes. Further,
redisclosure is also required fifteen (15) days prior to settlement if the settlement costs have increased.
As contemplated in this question, if this disclosure were provided for each instance of a fluctuation in the
interest rate, an originator could never make more than one mortgage loan at a time for all of the
disclosing required.

* ok ok

We thank HUD for the opportunity to comment on the Proposed Rule. If you have any questions about
the forgoing discussion, please do not hesitate to contact NAMB'’s Legislative Committee Chair Neill
Fendly at (480) 905-8882 or NAMB’s Director of Legislative and Regulatory Affairs Stephanie Shaw at
(703) 610-0205.

Sincerely,

2

Armand W. Cosenza, Jr., CRMS
President
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UNIFORM MORTGAGE COSTS DISCLOSURE

Please take this disclosare with you to scttiement to comparg costs.

We agree to perform or provide services, goods or facilities to assist you in the origination of a morigage foan. The services, goods or facibitics may be
performed or provided for your direct benefit, or some of them may berefit you only indircctly. in thai they arc performed on behalf of third partics (e.g.
wholesale tenders or secondary marker investors) bul are necessary to the objective of oblaining the martgage loan you desire. While we scek 1o avsist you
in mecting your financial needs. we cannot guarantee the lowest price or best lerms available in the market. We, as with all origmators. may not offer al
the products that are avaitable in the markeiplace.

The information pravided below reflects our disclosure of the chargcs you will incut at the setioment of your fean. The “Origination Costs™ are fees
charged by your erigmator or an investor for providing a g Joan. Costs™ arc fees for third parly scrvices that arc required for the
morigage loan 1o close. These “Total Cosis™ are liemized for you in \he grid below,

The folowing disclosure is valid for days (7 days or greater) from the date this form is delivered to and signed by the borrower. This
disclosure is dependent upon the borrower qualifying for this mortgage based on thew credit rating. appraisal, and other appropriate criteria

Summary of Loan Terms:
Property Address:
This loan willbea ____ purchase __ _ refinance. This toan willbea ___ first mortgage
Loan Program: Loan Term: . Mortgage Loan Amount:
(Scc appropriaic disclosure form)

sceond mortgage.

This is the intevest rate for [today] for the loan you have selected. We will Jock this rate for you for the following time
periodof __ days This mlemst rate lock willexpire . 1 understand 1o obtain this interest rate loan. | may be
required 10 pay a fock fee which is NOT INCLUDED in the costs disclosed on this form If you choosc not to Jock your
inerest rate today. your interest rate may incrcasc or decrease before settiement without notification.

Yo I want to lock my interest rate.
By signing abeve, you have agreed that this is the interest rate you will pay for this loan provided you gualify,
regardiess of market conditions. For this interest rate lock, you agree to pay $.

1 choose not to fock my m(crcst rate. T understand that my interest rate may increase or decrease before
settlement without prier noti

Interest Rate et

This 15 the total amount of costs being charged as origination costs. These costs ate itemized below. These costs will
5 not increase unless you are not eligible for this loan program. your property changes or does not qualify, you choose &

different loan program, you choose a different pricing option, or your loan amount changes. This figure does not
include any settlement costs that are paid to a third party.

Origination Costs "™
Thas is the total amount of costs you will incur for the settiement of this loan. These costs are itemized below. As these costs are
beyand the control of the originator, they arc not guaranteed. However. if these fees change from wnittal disclosure, the originator is
requised 16 redisclose 10 you at 2 minimum of fifteen {15} days prior 1o settfement, Upor final disclosure, this armount cannot increase
beyond 10% of the amount of the total amount of fees at settiement. You may waive the 1 5-day sedisclosure requirement wnder certain
$ conditions,

This figure does not include the following four costs: any escrows set up for taxes, any escrows set up for hemeowners insurance, any
escrows set up for mortgage insurance, and any per diem interest. Please see page 2 of this disclosure For an estimation of your hazard
insurance, mortgage insurance, Laxes, escrow amounts, and per diem interest.

Settiement Costs
This 15 your manthly payment based on the above loan amount and the above interest rate. This payment DOES include
the following:
$ e Principal.
- Imerest.

... Hazard insurance.
___ Real estate taxes.
Mortgage insurance.

it

Monthly Payment

After reading through the above information, piease initial to the right of each box tu show your acknowledgement and acceptance of the above
data. Also, you need to indicate your preference by signing either the float or iock option in the “Interest Rate™ section.

These estimates are provided pursuant to the Real Estate Act ol 1974, as (RESPA). Additionat information can
be found in the BUD Special Information Booklet, which is to be prowded to you by vour mortgage broker or lender, if your application is to
purchase residential real property and the lender will take a first lien on the property. The undersigned acknowledges receipt of the bookier
“Settement Costs™, and if applicable the Consumer Handbook on ARM The also that I {we) have read both pages
of this disclosure and that T {we} fully understand its terms. Further, by signing below. the undersigned authorize the originator to ____ order an
appraisal, a credit report and continue the ongination process__ draw documents in order to proceed to settiement.

Bomower Date Co-Borrower Daie
{temization of Total Costs

Origination Costs 4 Costs
801 Loan Origination Fee 803 Appraisal Fee
802 Loan Discount 804 Credit Report
808 Mortgage Broker Fec 805 Lender's Inspection
810 Processing Fee 406 Flood Zone Certification Fee
81} Underwriting Fec 809 Tax Retared Service Fee
812 Ware Transfer Fee 1101 Closing ot Escrow Fee

1105 Document Proparation Fec
Vi06 Notary Focs

1107 Attomey Fees

1108 Title Insurance

1201 Recording Fecs

1202 Cry/County Tax/Samps
5203 Stz TaxStamps

1302 Pest nspection

1303 Courier ke
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Additional Costs

Certain costs are not included in the sbove estimates as they are based upon personal choiee on your part or are dependens upon when closing will be betd
These amounts are cslimated belaw based upon a closing date of o
Per Diem Interest ___ daysat $_ per day = .
Hazard Insurance for ___ manths " Amount to be Escrowed Each Month
Taxes for ___months .. Amount to be Escrowed Each Month
Mortgage Insurance for - months .. Amount to be Lscrowed Each Month

The total estimated amount of your monthly payment, based upon your loan program and amounts to be escrowed, is

Interest Rate and Settiement Costs Options

i Cash Payment at Settlement: You may pay alt or part of your required settlement costs at settlement using your available funds.

2. Borrowing Additional Funds to Pay Settlement Cosis: You may be able to pay all or part of your settlement costs by borrowing
the needed funds as part of your mortgage loan principal. If you choose this option, your monthly payments will increase. This
may not be avaifable on a purchase-money loan.

3 Pay Settlement Costs Through a Higher Interest Rate; You may be able to Jower your settlement costs in exchange tor paying a
higher interest rate on your mortgage foan. This higher interest rate will increase your monthly payments,
4, You May Lower Your Interest Rate: You may be able to Jower the interest rate on your loan by paying additional funds at

closing, commonly referred to as “discount points.” The reduced interest rate will lower your mounthly payments.

The following table provides a generic example of how higher and lower interest rates affect your loan and Joan payments.

GFE Terms You Selected Higher Interest Rate Lower Interest Rate
New Lean Balance $100,000 $100,000 $100,000
Interest Rate 7.00% 7.25% 6.75%
Monthly Principal & Interest | $700.30 $717.18 $683.60
& PMI (if required}
Change in Cash to Close from 31,000 less $1,000 more
GFE Terms You Selected
Change in Monthly P&1 from $16.88 more $16.70 less
GFE Terms You Selected

An originator may be compensated by an investor for goods, facilities or services provided 1o you or o the
investos. This will result in a higher interest rate for this loan. If you would rather pay less cash up froni, you
may be able to pay some or ali of the otiginator’s compensation indirectly through a higher interest rate. f
you would rather have a lower interest rate, you may pay higher up-front points and fees. This amount will
nat exceed the amount disclosed 1o the feft of this description.

$
if the originator is acting as a lender in this transaction. the originator may reccive additional compensation
when it sells the foan for the value of the servicing rights or the value of the interest rate or a combination of
both. This amount is not required to be disclosed.
Compensation it

For Goods, Facilities
And Services For Your Loan

ADDITIONAL EOAN TERMS

This morigage IS subject 10 2 prepayment penalty.
This morgage §5 NOT subject 1o a prepayment penaity.

This mortgage HAS a balloon payment of - which wilf be duc at the conclusion of the loan term. We may or may not refinance this
mortgage

This mortgage DOES NOT HAVE a balioon paymenl.
This mortgage 1S assu le.
This mortgage 1S NOT assumable.

cog ooo

Adiustable Rate Mortpage (ARM} Loans

. This is an Adjustable Rate Mortgage (ARM) Loan. Your interest rate may increase or decrease depending on the market. THAT MEANS
THAT YOUR MONTHLY PAYMENT MAY INCREASE OR DECREASE. Please refer to the __ loan program
disclosure provided to you.

Detsils of Transaction

a, Purchase Price

b. Refinance {debts 0 be
paid offy

¢ Estimated Prepaid iiems
d. Esuimated Closing Costs
& PML MIP, Funding Fee
Totalcosts a¢

- Subordinatc Financing

- Costs paid by setler

- Other credits

- Loan amount

Cash from/io borrower

You will need to bring approximately § with you to settlement. This amount may change, This
form must be signed and returned within seven (7) days of receipt.




225

AT A RAT B/
AL ALVEED X

National Association of Mortgage Brokers

Exhibit B

Discrepancies in HUD’s Economic Analysis and
Initial Regulatory Flexibility Analysis'

1. On page 22 HUD states that currently, $7.5 billion of YSP payments “is not passed through to
borrowers.” Under this proposal, HUD assumes that consumers will recapture half of that, or
$3.75 billion. The mandate requires a dollar for dollar offset, meaning that consumers should get
all $7.5 billion. Where does the other $3.75 billion go?

2. On page 22, HUD states that origination fees are estimated at $15 billion. HUD asserts that the
mandate will improve a consumer’s ability to shop and therefore capture five percent (3.75
billion). Why wouldn’t a broker try to charge more in origination fees if HUD takes away the
ability to charge a yield spread premium? In other words, the analysis is static. A small
businessman is not just going to voluntarily cut his rates by half — which is what the HUD model
assumes. Most small businesses do not have a 50 percent profit margin.

By not producing a more accurate and dynamic model, HUD 1s overstating the benefits of this
proposal and understating the devastating impact on small business who provides high quality
service and expertise.

3. The Proposed Rule will allegedly improve a customer’s ability to shop and actually facilitate
shopping. If this proposal achieves that goal — and it remains unclear at this time — then a
customer could go to ABC bank get the GFE and then get in his/her car and drive to Broker X
and compare GFE’s.

While the ability to shop may be a desired outcome of public policy, it is difficult to accept the
notion that increased shopping saves consumers $826 million. The physical act of shopping is
not a costless exercise — and, more to the point of HUD’s estimate, it does not save money. That
is, no one pays a consumer for shopping. However, HUD’s Economic Analysis ignores this
transaction cost and arbitrarily asserts a savings.” This overstates the benefits of this proposal.

This is another example of how the static and questionable analysis is fundamentally flawed. As
a result, HUD’s Economic Analysis provides no basis to understand the real burden of the
proposal.

! “Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify
and Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers,” U.S.
Department of Housing and Urban Development. Office of Policy Development and Research, July 2002.
2 “Bconomic Analysis,” p. 54.
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4. On page 54, HUD states that originators and third party settlement service providers will save
time (and $850 million) by reducing the amount of time spent with a borrower. While this may
be partially true, HUD does not account for the increased foot traffic and comparison shopping
made possible by the new rule. An originator will spend more time answering people’s questions
that are “shopping.” It is quite likely that originators will even be walking these shoppers through
the new disclosures. This time and resources is not accounted for in HUD’s analysis.

Again, HUD overstates the benefits with static analysis.

5. The last example is how HUD does not understand the marketplace and ends up creating an
unlevel playing field for small business.

On page 30 HUD asserts that, “All broker income must be derived from direct fees while lenders
who originate may continue to supplement their direct fees with yield spread premiums that
continue to be unreported to borrowers. This may give lenders a competitive advantage over
brokers.” HUD goes on to say on page 32 that “A potential problem comes where a shopper is
not knowledgeable. A lender trying to convince a borrower to take his loan instead of the
broker’s might focus the borrower’s attention on the reported origination fee of the two
charges...”.

That is the point. Of course the lender is going to try to, as HUD says, “convince the borrower to
take his loan.” That is how the market works. The lender is not an unbiased party in this
transaction. He is a competitor and will always try to convince the borrower to take his loan.
This is why the current disclosure does not work in its current form — it creates an unlevel playing
field.
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Exhibit C
State Law Conflicts

NAMB has performed an initial review and identified several areas in which state laws conflict
with HUD’s Proposed Rule. NAMB did not perform an exhaustive review of state laws; this
would be a rather time consuming effort. Further, we have limited our research to first lien
mortgage loan laws and requirements.

Certain Settlement Services Must Be Chosen By the Consumer:

Certain states require that, in connection with a mortgage loan, a consumer be allowed to choose
its own title attorney or title insurance provider. As this fee is part of the package and thus
guaranteed, it is uncertain how a packager can guarantee this cost when the consumer may choose
its own title attorney or title insurance provider. This creates a conflict for packagers of
settlement costs. Similar arguments apply to attorney’s fees and hazard insurance, as many states
allow a consumer to choose its own attorney and hazard insurance.

States in which a consumer must be provided the opportunity to choose its own title attorney or
title insurance provider include, but are not limited to: lllinois (815 ILCS 205/244), Maine (Me.
Rev. Stat. Ann. tit. 9-B, § 241.4), Maryland (Md. Code Ann., Com. Law II § 12-119(b}2)),
Rhode Island (R.1 Gen. Laws § 19-9-5), Vermont (Vt. Stat. Ann. tit. 9, § 42(b)), Texas (Tex. Ins.
Code Ann.§ 342.404(c)).

States in which a consumer must be provided the opportunity to choose its own insurance
provider include, but are not limited to: Alabama (Ala. Code § 5-19-20), Alaska (Alaska Stat. §
21.36.165), Arizona (Ariz. Rev. Stat. Ann. § 20-452.01), California (Cal. Ins. Code § 770),
Hawaii (Haw. Rev. Stat. § 431:13-104(a)), 1daho (Idaho Code § 41-1310), Indiana (Ind. Code §
27-4-1-4(9)), Towa (lowa Code § 507B.5.1.a), Kentucky (Ky. Rev. Stat. Ann. § 304.12-150),
Louisiana (La. Rev. Stat. Ann. § 22:1214(9)), Maine (Me. Rev. Stat. Ann. tit. 24-A, § 2169),
Maryland (Md. Code Ann., Com. Law § 12:410(f)), Massachusetts (Mass. Gen. L. ch. 175, §
193E), Minnesota (Minn. Stat. § 72A.31), Montana (Mont. Code Ann. § 33-18-501), Nebraska
(Neb. Rev. Stat. § 44-1526(a)), Nevada (Nev. Rev. Stat. § 686A.200), New Hampshire (N.H.
Rev. Stat. Ann. § 417:4(XVI)(a)), New Mexico (N.M. Stat. Ann. § 59A-16-14), New York (N.Y.
Comp. Codes R. & Regs. tit. 3, § 38.9), North Dakota (N.D. Cent. Code § 26.1-04-04.1), Ohio
(Ohio Rev. Code Ann. § 3933.04), Oregon (Or. Rev. Stat. § 746.180), Tennessee (Tenn. Code
Ann. § 56-8-106(a)(1)), Utah (Utah Code Ann. § 31A-23-302(5)), Vermont (Vt. Stat. Ann. tit. 9,
§ 42(b)), Virginia (Va. Code Ann. § 6.1-330.70), Washington (Wash. Rev. Code § 48.30.260(3a)
and (31)), Wisconsin (Wis. Stat. § 134.10(1)), and Wyoming {Wyo. Stat. § 26-13-118).
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States in which a consumer must be provided the opportunity to choose its own attorney include,
bust are not limited to: Connecticut (Conn. Gen. Stat. § 49-6d), Maryland {Md. Code Ann., Com.
Law IT § 12-119(b)(2)), New Jersey (N.J. Rev. Stat § 46:10A-6), South Carolina (S.C. Code Ann.
§ 37-10-102), Virginia (Va. Code § 6.1-330.70), and Wisconsin (Wis. Stat. § 708.03).

Itemization is Required Under State Law at Application:

Certain states require the provision of the itemization of fees early in the origination process. In
HUD’s Proposed Rule, under the packaging scheme, fees would be required to be listed but not
iternized early in the process. For example, in New York, a mortgage broker must provide the
consumer, pre-application, with a disclosure of certain fees, such as an application fee, appraisal
fee, and credit report fee.! This will conflict with the requirements for the packaging world in the
Proposed Rule, as enumeration of the costs of these fees is not required at this stage.

States in which a mortgage broker must itemize certain fees at application include, but are not
limited to: Arizona (Ariz. Rev. Stat. § 6-906.C), California (Cal. Bus. & Prof. Code § 10241),
New York (N.Y. Comp. Codes R. & Regs. tit. 3, § 38.3), and Texas (7 Tex. Admin. Code Part
80).

Further, in certain states, fees must be disclosed early in order to collect them at closing. As
neither the enhanced good faith estimate or the guaranteed mortgage package under HUDs
Proposed Rule provides for this early itemization, this will prove difficult for originators to
collect these fees at closing. Duplicate disclosures will be provided, complicating the structure
HUD strives for. These states include, but are not limited to: Massachusetts (Mass. Gen. Law ch.
183, $ 63), and New Hampshire (N.H. Rev. Stat. Ann. § 397-A:16(1).

States in Which Certain Fees are Prohibited:

Certain fees are prohibited in certain states. For example, in Maryland, a lender’s inspection fee
can not be charged, except under certain circumstances”’ In several other states, a mortgage
broker may only collect certain fees at application. The Proposed Rule would permit the
collection of a nominal fee under both the enhanced good faith estimate and the guaranteed
mortgage package agreement. However, this is not a fee that is permissible in these states. Thus,
a conflict would exist in connection with the charging of this nominal fee in certain states.

States in which fees may be charged at application which do not constitute a “nominal fee” as
described in the Proposed Rule include, but are not limited to: Arizona (Ariz. Rev. Stat. Ann. § 6-
906.C), Florida (Fla. Stat. Ch. 494.0042(3)), Idaho (Idaho Code § 26-3113), and New York (N.Y.
Comp. Codes R. & Regs. tit. § 38.3(a)(2)(iv)).

Further, most states, including Delaware and Michigan, require that all fees charged be
reasonable and necessary fees, and in many instances, actual costs. Under packaging, there will
be no manner for state regulators nor consumers to determine whether the fees charged to them
are reasonable 1n keeping with state law.

TNy, Comp. Codes R. & Regs. tit.3, § 38(a)(1}{v).
2 Md. Code Ann., Com, Law § 12-121(b).
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States in Which a Mortgage Broker Cannot Offer a Commitment:

Certain states will prevent a mortgage broker from providing a loan commitment. In New York, a
mortgage broker is prohibited from making a foan commitment to a consumer.” Thus, mortgage
brokers will be unable to compete in the packagimg world in the State of New York.

Packaging will Require Many Settlement Service Providers, and Others, who Participate in
Packaging 10 Be Licensed as a Mortgage Broker:

A conflict occurs in connection with licensing issues for settlement service providers who wish to
provide packages. As the Proposed Rule requires that a package of settlement services must be
delivered with a mortgage loan, some settlement service providers will need to obtain a mortgage
broker license to comply with this requirement. Most states require that mortgage brokers obtain
a license, register or provide notification in order to act as a mortgage broker. Some entities will
be faced with these additional licensing requirements. Currently, 46 states and the District of
Columbia maintain licensing, registration or notification requirements for mortgage brokers.
These requirements often include exemptions for certain entities, such as insurance agents or
realtors (if the realtor does not engage in more than a certain number of transactions a year).
However, the number of licensees, registrants or those providing notification will likely
dramatically increase if the Proposed Rule is finalized.

Referral Fees Prohibited;

In several states,’ a realtor cannot collect a fee for performing real estate services as well as
collect a fee for acting as a mortgage broker in the same capacity. However, in HUD’s proposed
packaging world, the lines between a realtor and a mortgage broker will blur if the realtor
participates in packaging. It will be difficult for consumers to understand, if HUD’s Proposed
Rule is finalized, what fees are charged for what activity. Further, in these states, a realtor will
likely not engage in packaging as it will not be profitable.

Further, in certain states, it is iltegal for “kickbacks™ to be provided in connection with the sale of
title insurance. For example, Virginia prolibits the payment of “kickbacks” in connection with
title insurance.” This will be in direct contravention with HUD’s Proposed Rule, if finalized.

3 N.Y. Comp. Codes R. & Regs. tit. 3, § 38.3¢a)(1)(i).
¢ Minnesota, Virginia and Connecticut are included in these states.
S Va. Rev. Stat. § 38.2-4614.
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Office of Advocacy

October 28, 2002

Richard A. Hauser, Esquire

General Counsel

Office of the General Counsel

Department of Housing and Urban Development
451 Seventh Street, SW

Washington, DC 20410-0500

Re: Department of Housing and Urban Development: Real Estate Settlement
Procedures Act (RESPA); Simplifying and Improving the Process for Obtaining

Mortgages to Reduce Settlement Costs to Consumers; Propesed Rule; Docket
Number; FR-4727-P-01

Dear Mr. Hauser:

As part of its statutory duty to monitor and report on an agency’s compliance with the Regulatory
Flexibility Act of 1980 ("RFA"), as amended by the Small Business Regulatory Enforcement
Faimess Act of 1996 ("SBREFA™),(1) the Office of Advocacy of the U.S. Small Business
Administration ("Advocacy”)(2) reviewed the Department of Housing and Urban Development’s
(“HUD™) compliance with the RFA’s requirements for the above-referenced Notice of Proposed
Rulemaking ("NPRM").(3)

On July 29, 2002, the Department of Housing and Urban Development (HUD) published a
proposed rule on the Real Estate Settlement Procedures Act (RESPA) in the Federal Register,
Vol. 67, No.145, p. on page 49134. The purpose of the proposal is to simplify and improve the
process of obtaining home mortgages and reduce settlement costs to consumers. The proposal
addresses the issue of lender payments to mortgage brokers by changing the way that payments in
brokered transactions are recorded and reported to consumers. It requires a Good Faith Estimate
(GFE) settlement disclosure and allows for packaging of settlement services and mortgages.

After reviewing the NPRM and discussing it with affected small businesses,{4) Advocacy would
like to encourage HUD 1o issue a revised initial regulatory flexibility analysis (IRFA) that takes
into consideration the comments of affected small entities and develops regulatory alternatives to
achieve HUD s objectives while minimizing the impact on smal] businesses.

RFA Requirements for a NPRM
‘The RFA requires agencies to consider the economic impact that a proposed rulemaking will have
on small entities. Unless the head of the agency certifies that the proposed rule will not have a

significant economic impact on a substantial number of small entities, the agency is required to
prepare an [RFA. The IRFA must include: (1) a description of the impact of the proposed rule on

http:/swww sba.gov/advo/laws/comments/hud02_1028.html 272372003
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small entities; (2) the reasons the action is being considered; (3) a succinct statement of the
objectives of, and legal basis for the proposal; (4) the estimated number and types of small entities
to which the proposed rule will apply; (5) the projected reporting, recordkeeping, and other
compliance requirements, including an estimate of the small entities subject to the requirements
and the professional skills necessary to comply; (6) all relevant Federal rules which may
duplicate, overlap, or conflict with the proposed rule; and (7) all significant alternatives that
accomplish the stated objectives of the applicable statues and minimize any significant economic
impact of the proposed rule on small entities.(5) In preparing its IRFA, an agency may provide
either a quantifiable or numerical description of the effects of a proposed rule or alternatives to the
proposed rule, or more general descriptive statements if quantification is not practicable or
reliable.(6)

HUD’s Compliance with the RFA

Pursuant to the RFA, HUD prepared an IRFA in conjunction with its Economic Analysis prepared
under Executive Order 12866.(7) Section 605 of the RFA expressly permits agencies to perform
an IRFA in conjunction with other analyses provided the analysis meets the requirement of the
RFA. For the reasons stated below, Advocacy is of the opinion that further economic analysis
prepared by HUD, in a revised IRFA, would improve the Final Rule.

Defining Small Businesses Affected by the RESPA Proposal

Section 601 of the RFA requires an agency to use the definition of small business contained in the
U.S. Small Business Administration’s {“SBA”) small business size standards regulations,(8)
promuigated by the SBA under the Small Business Act.(9) Below is a table of the SBA’s
definition of small business for the industries in which small businesses have contacted the Office
of Advocacy to raise concerns regarding the impacts of this rule.(10)

NAICS Industry Descrintion SBA Size Standard
Code ¥ P (revenues <=) in $ millions
531210 Mortgage Brokers (Real Estate Agents and 6
Brokers)
522292 Real Estate Credit 6
541191 Title Abstract and Settlement Offices 6
531320 Offices of Real Estate Appraisers 1.5
561710 Pest Inspectors - Exterminators 6

The proposed rule will affect mortgage brokers, mortgage lenders, realtors, appraisers, pest
inspectors, and settlement service providers. Although HUD acknowledged that the majority of
the businesses in the industries affected by the rule are small businesses, its economic analysis
would improve by a revised IRFA that clearly defines the impact on those small entities.

HUD’s analysis included the overall cost of compliance for the proposal in its analysis. A revised

IRFA would allow for HUD to compute the compliance cost per small entity. This would enable
HUD to identify and analyze significant regulatory alternatives to minimize the potential burdens

http:/7www sha.gov/advo/laws/comments/hud02_1028.html 2/23/2003
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on small businesses subject to the rule. In addition, this information would assist small entities in
understanding the nature of the impact of the rule on their businesses.

Alternatives to Reduce the Impact on Small Entities
In addition to providing information about the economic impact of the action on small businesses,
the RFA also requires an agency to consider less burdensome alternatives to the proposed action.

In this particular rulemaking, there may be viable alternatives that HUD has not considered.

Good Faith Estimate (GFE)

Advocacy supports the notion of protecting consumers from predatory lending practices and
providing the consumer with full disclosure about the mortgage lending process. Advocacy urges
HUD to give full consideration to suggestions that reduce consumer confusion and are cost
effective for mortgage brokers and community-based lenders.

Packaging

The purpose of packaging is to increase competition among settlement service providers and
lower the cost of settiement services for the consumer. As with the GFE, Advocacy urges HUD to
give full consideration to suggestions from the small business community concerning the
packaging aspect of the proposal,

Conclusion

The RFA requires agencies to consider the economic impact on small entities prior to proposing a
rule and to provide the information on those impacts to the public for comment. As noted above,
Advocacy recommends that HUD publish a supplemental IRFA to provide small businesses with
sufficient information to determine what impact, if any, the particular proposat will have on its
operations. In addition to providing the public with specific information about the economic
impact on the proposal, the supplemental IRFA should provide a meaningful discussion of
alternatives that may minimize that impact.

Secretary Martinez, Commissioner Weicher, and members of your staff in the Office of General
Counsel, deserve credit for reaching out to small businesses and consulting with my office in the
development of this rule. T am confident that we will continue to work together to ensure that
these improvements to the mortgage financing process stimulate small-business growth and
increased opportunities for homeownership. Thank you for the opportunity to comment on this
important proposal. If you have any questions, please feel free to contact the Office of Advocacy
at (202) 205-6533.

Sincerely,

Thomas M. Sullivan
Chief Counsel for Advocacy

Jennifer A. Smith

Assistant Chief Counsel
for Economic Regulation

http://www.sba.gov/advo/laws/comments/hud02_1028.html 2/23/2003
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Ce: Dr. John D. Graham, Administrator, Office of Information and Regulatory A ffairs
ENDNOTES

1. Pub. L. No. 96-354, 94 Stat. 1164 (1980) (codified at 5 U.S.C. § 601 et seq.) amended by Subtitle 11 of the Contract
with America Advancement Act, Pub. L. No. 104-121, 110 Stat. 857 (1996). 5 U.S.C. § 612(a).

2. Congress established the Office of Advocacy of under Pub. L. No. 94-305 to represent the views of smali business
before Federal agencies and Congress.

3. 67 Fed. Reg. 49134 (July 29, 2002).

4. On October 9, 2002, the Office of Advocacy held a roundtable on this rule. Mortgage brokers, mortgage lenders,
realtors, appraisers, and third party service providers participated in the roundtable. In addition, on October 25, 2002,
Advocacy met with minority members of the real estate community in Baltimore, Maryland to discuss the impact of
this rule on their businesses.

5.5U8.C§603.
6.5U.8.C. § 607.

7. Advocacy reviewed the summary of HUD's analysis published as an appendix to the proposed rule and the
complete Economic Analysis and Initial Regulatory Flexibility Analysis for RESPA Proposed Rule to Simplify and
Improve the Process of Obtaining Mortgages to Reduce Settlement Costs to Consumers, prepared by HUD’s Office of
Policy Development and Research and accessible on HUD's Website.

8. I3CFR.§121.

9. 15 U.8.C. § 632. Section 601 also provides that an agency can use an alternate definition if the agency obtains prior
approval from Advocacy to use another standard (and publishes the standard for public comment) or the statute on
which a rule is based provides a different definition of small business, then an agency may use that definition without
consulting with the Office of Advocacy. 5 U.S.C. § 601 (3).

10. This information was obtained from hitp://www.sba.gov/size/sizetabie2002.html.

http://www sba.gov/advo/laws/comments/hud02_1028 htm] 2/23/2003
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AfanwenT y

Supporting Statement for Paperwork Reduction Act Submissions

Real Estats Sattlement Procadures Act Disclosures
OMB Control No, 2502-0265
{Forms HUD-1 and HUD-{A)

A, Justification
1. The Depdrtment is proposing s rule t6 annphfy mdimpmvethe process of obtaining 2 home morigage. The
proposed rule will affect the current & whsch 15t of third party disclosures nesdad 1o
inferm homebuyers about the seitlement process. O y, tertain disal are required by the Real Estate

Settiernent Procedures Act (RESPA) of 1974 amended by Section 461 of the Housing and Urban-Rixal Recovery
Act of 1883 (HURRA), and other verious amendments. The statnte is found at 12 1.8.C. 2601 gt seq. and the
smplementing regulations at 24 CFR 3500. Required disclosures inchude: me Good Faith Estimate, Spesial
Information Booklet, RESPA-Section § Mudel Discl and Ackr g of Probable Transfer of Loan
Servicing, and the HUD-I Settiement Statement. Other disclosores may be requived under cenpin sircumstances
and include: the Initial Escrow Accourt Statament, Ammual Escrow Aceoumst Statement, Affiliated Business
Disclosure, and Eserow Account Disbursement Disclosure,  The proposed role would require a new format for the
Good Faith Estimate. The rale would raquire 2 new disclosure, the “Guaranteed Mortgage Package Agreement,” in
lieu of the Good Faith Bstimate, to be eligible for certain exemptions from Section § of RESPA. This exemption
wonld excluda the requirernent to give an Affiliated Business Piscl in certain cir

Further explanations of RESPA, including stanutory and regulatory documentation, is availatle through HUD's
web page st http:/fweww hisd gov/offices/bsp/sfi/res/respa_him.cfm

Res] Estate Sett! Proceduras Act (Regulation X);
Escrow Acconnting Proceduras

Final Rule

Federal Register Val. 60 No.31 Feb, 15, 1995

Real Esiate Settlement Procedures Act (Repulation X);

Eserow Accounting Procadures: Correcting Amendment and Clarifiestions
Final Rule

Federal Register Vol. 60 No.8Y May 9, 1993

Real Estute Settiement Procedares Act
Streamlining Final Rule

Final Rule

Federal Regisrer Vo, 81 No.59 Mar. 26, 1996

Amendments to Regulation X, Real Estate Settlement Procedures Ast; .
Withdrawal of Employer-Employes and Comp Yoan Origination Sy {CLOS) Exemptions
Final Rule

Federal Register Yol. 61 No.222 Nov. 15, 1596

Amenudments to Resl Esteie Settlement Procedures Ac

Exemptien for Employer Payments to Employees Who Muake Like-Frovider Refervals and Other
Amendments

Proposed Rule

Federal Regisrer Vol, 62 Na, 90 May 9, 1537

Amgndmens 10 Rewl Estate Setlement Prosedimos Act Regulation (Regulation X
Eserow Acconnting Procedures
Final Rule

oMB 834 3 1095
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Fedsral Registar Vol. 63 No. 13 Jan. 21, 1698

Ren} Estate Settlement Procedures Act (RESPA),
Regarding Lender Paymeats to Mortgaze Brokers'
Statement of Policy1993-1

Federal Register Mar, 1,1999

»  HUD-1/HUD-1A - Uniform Settlement Stetement, Buyers and sellers receive a statemsnt ofactw.l charges and
disbursemeants pursuant to the settiement (see Section 4(a) of RESPA).

v Affilised Business Ar t Discl {formserly Controlled Basiness As ). This dise)
required when a settlement service provider vefers & borrower 1o an nfﬁhaud provider. Secnun 461 of the Housmg
*and Urban-Rural Recovery Act of 1983 added an exemption under Section 8 of RESPA for affilisted business
arrangements (AfBAs) as long s certain requirements were met. The implementing regulations st 24 CFR
350015, reqmn that a disclosure be given when a setlement service provider refere 2 borrower to another
settiernent service pravides, when an AIBA exists. Proposed revisions to these mgulamms were published in the
Fedoral Register on June 7, 1996 and August 12, 1996. The Dep b final ions on November
15, 1996 {efective Janvacy 14, 1997), which iraplement Section 2103¢ of the Act. ‘The proposed rule exempts this
requirsment under certain circumstances,

» Sperial Infarmation Booklet. Homsbuyers receive this disclosure regarding the nature and costs of real esate
senlement servions (see Section 5{(d) of RESPA).

o Good Paith Estimate (GFE’) Lenders must give borrowers an sstimate of the settiement costs that the borrower is
likely to incur in connection with settlement (see Section 5 (¢ ) of RESPA). The proposed rule requires a new
format for the GFE that would make shopping ¢asier. It also would require that the estimate be firmer by
establishing a folerance in variance on the HUD-1, from what wag estimated on the GFE.

o Guaramteed Mortpage Package Agreement (GMPA). The proposed rule would require this disclosure in licw of the
GFE when ¢ Guaranteed Mortgage Package, including a guaranteed sctdement service cost and an interest rate
ig offered

s Escrow Disclosures. An initial escrow account statement is provided to borrowers at the sertlement of a Peden\l!y
related mortgege loan, and an annual statement is provided 1o borrawers shawing the previous year's activities in
the eserow accoupt, The lender may ask the borrower to voluntarily contribute additional fumds if the charge will

" substantially rise in the second year; a disclostre must be signed by the borrower. Section 924 of the Cransion
Gonzalez Affordeble Housing Act of 1990 (P. L. 101-625, approved November 28, 1990), aménded Saction 10 of
the Rez) Estate Settiement Procedures Act of 1974 (RESPA, 11.8.C, 2608 {¢)). Regulations sllowing voluntary
collection of ndditiona) funds wers published Jrnuary 21, 1998, FR-3236,

» Servicing Disclosures. Lender must give the b a discl ion that the serviving of the mortgage
loan may be tansferced and another notice when the Joan is mxfmed (Secmm 941 of the Crangton Gonzalez
National Affordable Housing Act, P.L. 101625 amended Section 6 of RESPA). RESPA was amended in 1996 to
a!h\::v a streamlined disclosure, however, the Dey has not finalized lations pursuant to allow this
change,

2. These third party disclosures are required by Statuté snd regulations. Settlement providers rake these disnlosures
to homebuyers, and in some cases sellers; pursuant to tmnsactions involving Federally related MOortgages,
Discloswes are not submitted {o the Federal Government,

OMB 834 1098

TOTAL P.83
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3. These third parry ] may be itted 1o ] ically. Additienally, many disclosurss sre

aompuvnmmmd TheHUD 1 and HUD- !AmavaxhblconﬂwRESPAweb site and private companies offer
which g HUD-1s, Except for the HUD-1 and HUD- 1A, settlement providers are free to
develop forras that are tailored to their individual protedures and needs. Lenders/brokars may use & computer
ted 1o et cosis reported on the GFE for specific settlement services, Appraximately 20,000

lenders gcnmte an estimased 11 million loan epplications which would xequm A GFE. It is estimated that et Teast
50% of the GFEs &re oW generated by computer, Many servieers are nsmg integrated computer systams for
bx‘llmg. ) g, and g ing esrow Software inve to market improved
versions of these systemss.

4. The ooly discl ining partisl duplication js the annusl escrow To redure duplicat
servicers may adapt HUD-equired frrformation fo comply with IRS reporting requirements regarding eserow
acoount items, such as taxes. Furtharmere, the rule allows servicers to report 8 “short yexr” in the first annual

50 that HUD-required snoual st oan be issued coincident with YRS forms. In open-end lines of
crediy, the GFE and HUD-1 are not required when cartain trath-in-lending disclosures are given,

S. The colleotion of this information does not impact small businesses,

6, This information is not submitied to the Federsl G-nvemmcnt These third-party discingures are required by statute,
12T1.8.C. 2607 et seq. and rogulati Theb on dents are tha mind v t0 comply with
the statute, and to assist borrowers in comparizon shopping for loans and macking escrow funds.

7. Information is not reported to HUD. Respondents are required to keep recards (HUD.1, HUD-1A. escrow
disclosures) for five years. Information may be requested ftom providers as part of an investigation, There isa
three-year statute of Bmitations for the Secretary o bring an action under Sections 6, § and 9. RESPA does not
provide for a sante of limitations for escrow disc) The Insp General ded 2 five year record
retention {0 limit the paperwork burden.

8. The Dey it i solicity in vegard to th: information collection. The Department’s Offica of Policy
Devel tand R h esti that i ly 11 million loans are origimated each year, The
Depamnant i% taking this oppcrmmw to requust addmonal burden howrs to take into consideration this increase
over the previous estimate in 2502-0265.

9. Thercarenoy or pifis to respond

10. There ar¢ no of dentiality provided to respondents.

11. There is no information of = sensitive nsture being requested,

12. Estimated Nurmber of Respondents, Resy and Burden Hours Per Annum

Information Number af ) Rusponses Ton Annual Houdy angal

Cojlactinn Rosponden | of Response | perAnnum | Hoprpse | Burden | Costper Cost
18 Ryspunse Haurs Reztionse

Information 20,000 11,000,000 33 3,630,000 Z0.00 | 72,600,000

BookeVEFE or GMPA

HUD-1 of RUD-1A 25,000 850 11,000,000 29 2,750,000 0,00 | A2 500,000

10.000 240 2,400,000 40 240,000 20.00 | 4800000
Tnitial Extrow 2,000 250 8,580,000 8 886,400 *0.00

&, [}
Rnoual Ecrow ] T7.500 |35 000,000 08 | Z.800,000 | *20.00 | 58,000,000
EW» o o X0 B00 |~ 1.000,00 D85 [~ 83000 | 2000 | 1,660,000
&l RIE

ggwldng 20,500 550 11,000,000 033 363,000 1000 | 3,368,000

Transfer 26,500 2,500 | 90,000,000 033 1,650,000 70,00 | 16,500,000
Distlozwre

TOTALS 129,980,000 12,202,400 $237 423K

OME 834 $ 1005
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*(%ost of initial ¢sorow is included in the annual escrow cost of $20.00, which also includes staff time, mziling cost,
and equipment,

Explanation of Burden:
Good Faith Estimate, Gustanteed Packs, jal fon Booklet
»  T1is estimaned it will take 20 minutes to complete and explain the new GFE to borrowets, or to cormplete and

explain the GMPA @ borrowers. 'I’hehurdm howrs fn: these disclosure are mcreased dus 1 the new formnts for
disclogure and 1 ke in id the i i of 11 million trangactions rather than the previous

eatimate of 5 million.

HUD-VHUD-1A

»  Approximately 11 million loans close per year. The Department estimates that the HUD-1 can be filled-in ina
mintrmum of 15 minutes, There are softwere progrems available ta settlement agents which provide an interactive
form, thus wlowing the form 1o be easily completed.

Initial Eserow, unt Seal it

»  Approximately 11 million loans close per yeuar, 78 percent of which carry estrow aceolnts vequiring an initial
stternent {acconding to s HUD study), 11 million loans x .78 = 8,580,000 rosponses,

scrow Disby ent t
*  The Deportment csumams that 1,000,000 borrowers will votuntarily contribute sdditional escrow fimds into
due to antici the second year, Servicers may collect additional fimds 2s Jong ns borrowers
agree to 8o 50 thmugh g disclosure. The Department estimates this disclosure will (1,000,000 x .083) result in
83,000 burden hours.

Armugl Escrow gccount Statemyent
. Tmrty-mn million mortgages enrry escrow accounts. It is extimated that 15 percent of these mortgages change
servicers each year requiring a new snnual escrow acconnt statement, Thirty-ane mtlhon escrawed martgages plus

4.65 million (15 pexcent of 31 million) change scmaes cach year equals to app ly 35 miltion resy
Actual resp per respondent will vary ng to the sumber of escrowed morsgages serviced by sach
regpondent. .

Initial Serviaing Disclosure
* Approximately 11 million loans are cloged por yenr which require » disclosure, 11 million louns x 033 = 363,000
burden hours,

Servicing/Transfer Disclosures

v The rrangferor and tmnsfm may send this disclosurs jointly, About 50 mﬂhon t:ansicrs of serwcmgnghts are
affected every year, ng to a knowiedgeable afficial at the Mortg We that
approximately 10% of the 503 million transfers reecive s single dzsclusm'e

Affiliated Rusiness Arrangement Disglosure

v A scilement service provider mugs provide the AfBA disclosure when g borrower is referred to an affiliated
provider. The Regulatory Impact Anatysis cstimated that 4.5% of all home sales wansactions will involve 2n
affiliated relationship (1999 sales transactions 2,400,000 x .045 = 108,000). An additional 10% of all Joan
applications will require 8 AfBA disclosure (2.4 million x .10 = 240,000).

13. There are no sdditional costs to respondents. Although the GMPA is 2 new disclosure snd the format fur the GFE
are changed, according 1o private companies who provide dogument packages to lenders and other settlement
providers, updates 1o stat and federal regulations are provided at no additional cost.

OMB 831 6 1095
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14,

15,

16,

17.

18.
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There are 1o costs 1o the government except for a small cost associsted with keeping the Special Information
Booklot and the HUD-1 or HUD-1A up-to-date. These are thitd party disclosures that are not reparted to the
govermment.

The proposed rule provides & new Good Faith Estimate (GFE) format sad provides a new Guaranteed Mortgage
Pachge agrcement tat under certain circmmmocsmayb: used in licu of the GFE. Both formats inchule a
1 of aptions the hias for paying settlement costs and for lowering the imerest rate, It is

anticipatad that these new disclosures will require additionel fime to complete and 1o explain 1o the comsuemer.
Additionally, the Deparmment is wking this opportiunity to make an edj the previo of
S million loaps 8 year to 11 million loans a year, The adjustment is based on pubhc comment and nformation
provided by the Office of Policy, Development and Research,  Therefore, the previous submission of 6,500,000
‘hours are increased to 12,202,400, Of this increase, 2,530,000 bours are attributed 1o a program change and
3,172,400 haws are dup (o an adjustent of increased lomn volums.

The results of the infrmation collection will not be published

HUD i3 seeking approval to not digplay the expiration dsie on the forros HUD-1 and HUD-1A because of the very
large volume that is generated. mrmmnmmlyreqmeESPAbmmuscdfotmmnmem
four family residential transactions and have become a standard instrument for settl
the industry.

There sxe no other exceptions to the certification statement identified in itern 19 of the OMB 83-1 than what is
stated §n iwm 17 above.

B. Coliections of Information Employing Statistical Method

The callection of information does not employ statistical methods,

OMB 334
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My name is Stanley Friedlander and | am the President of Continental Title Agency
located in Cleveland, Ohio. | am appearing today as President of the American Land Title
Association’, which represents both title insurance companies and over 1,750 title insurance
agents, most of which are small businesses like mine. With me today is Ann vom Eigen,

ALTA's Legisiative and Regulatory Counsel.

ALTA, and | personally, would like to thank the Chair for holding these hearings. The
HUD proposals may not only have a very significant and adverse impact on our industry, on our
customers, and our insureds. They could also have a very negative impact on what has been
the one healthy area of the American economy in recent years — the residential real estate

market.

RESPA is the guiding federal regulatory program for our industry. it affects the activities
of our industry, our relationships with our customers, and our relationships with lenders, real
estate brokers and other settlement service providers. Indeed, no other federal statute or
regulatory program has such a pervasive impact on how we do business and how we compete
for business. Accordingly, ALTA and its members have been deeply involved in RESPA issues
since Congress debated its enactment in the early 1970’s. Over the years, we have participated
extensively in every legislative and HUD regulatory forum to ensure that the RESPA rules serve
the interests of consumers while providing fair and reasonable rules from the standpoint of our

members.

! *The American Land Title Association membership is composed of 2,300 title insurance companies, their agents, independent
abstracters and attorneys who search, examine, and insure land titles to protect owners and morigage lenders against losses from
defects in titles. Many of these companies also provide iti real estate i ion services, such as tax search, flood
certification, tax filing, and credit reporting services. These firms and individuals employ nearly 100,000 individuals and operate in
every county in the country,
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We understand the concerns that may have prompted the HUD proposed regulations
that were published in July 2002, and believe that the Secretary and the Department deserve
credit for the boldness of their initiative. However, our Association and its members are deeply
concerned about how these proposals, if promulgated in final form, will impact our customers,
our industry, and the real estate and mortgage lending markets throughout the country.
Accordingly, we filed detailed comments on the proposed rule with HUD in its rulemaking
proceeding. We also participated in an SBA roundtable on the effect of the proposal on small

businesses.

What | would like to do today is highlight why we believe the proposals do not serve the
interests of the consumers of our products and services, why they would adversely affect
competition in our business and will particularly hurt small businesses that are the cornerstone
of our industry. | will hightight an alternative we have recommended to HUD that would achieve
many of the agency’s objectives while minimizing consumer and industry problems. We urge

the Committee to ask HUD to seriously consider these alternatives.

THE IMPACT ON CONSUMERS OF TITLE INSURANCE AND TITLE-RELATED SERVICES.

Under the current RESPA statute and regulations, lenders must provide consumers,
within three business days of receiving an application, a “good faith estimate” of the closing
costs the borrower “is likely to incur” in connection with the transaction. HUD is proposing to
replace that regime with two alternative new regimes. The first, which is a revision of the
current GFE regime, would require lenders to give less detailed estimates by category of costs,
with limited or no tolerances for the accuracy of those estimates. The second regime would
encourage mortgage lenders to offer what HUD refers to as a Guaranteed Mortgage Package —
which would contain essentially all of the loan and other real estate-related settlement charges

at a single guaranteed price, together with a loan at a guaranteed interest rate.



242

It appears to us that these proposals were developed with the refinance market in mind.
However, it is clear that the two regimes would pose problems for consumers in purchase/sale
transactions where the current homeowner is not merely refinancing an existing loan. The
proposals are based on the faulty proposition that whatever services are needed by, and are
good enough for the lender, will also meet the needs of the consumer. This may well be true in
refinance transactions, where the settlement services obtained by the lender are intended solely
to protect the lender’s interest, and the borrower cares only about the total charges he or she
may have to pay to obtain the loan. But it is not true in purchase/sale transactions, where the
buyer and the seller have their own interests in the nature and quality of the title and closing
services that are provided with regard to the conveyance of title from the seller to the buyer.

HUD's proposals, particutarly the GMP proposal, do not take those interests into account.

For example, the HUD proposals do not require the lender to specify what title-related
services are included in the revised GFE estimate or in the GMP price, or how much of the GFE
estimate or GMP price is attributable to those services. Accordingly, if the lender has decided to
accept a reduced form of title protection because it believes the additional profit it will realize on
the GMP as a result of the cost savings will offset the additional risk it is taking, the
buyer/borrower may not appreciate that the protection the lender has decided to accept on the
mortgage loan may not meet the buyer's needs with regard to the purchase transaction.

Second, because the consumer will not know what services at what costs are included in
the GFE or in the GMP price, it may be impossible for the consumer to do an appies-to-appies
comparison of offers from different lenders.

Third, the buyer and the seller may have agreed on the selection of the provider of
certain title or closing services (such as the escrow company in states where escrow closings
are customary, or a title company that wilt provide the title and closing services) in connection

with the execution of the purchase contract and before the buyer has begun to shop for a
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mortgage loan. In these situations, the price of the GMP package will also include those
services and the borrower could end up paying twice for the same service.

Finally, in most areas of the country the seller generally pays half of the costs for the
handling of the closing and will pay for all or a significant portion of the title insurance charges
for the owner's policy. In addition, it is customary in most areas for the seller to pay for the
governmental charges relating to the recording of the deed (with the buyer paying the charges
for the mortgage). The GMP proposal, which assumes that the buyer/borrower pays for all

closing costs, completely fails to reflect these widespread selier-pay practices.

THE IMPACT ON THE TITLE INDUSTRY AND SMALL BUSINESSES IN THE INDUSTRY

The HUD proposails tilt heavily in favor of the packaging alternative, because packagers
are provided an exemption from RESPA § 8 for any discounts or things of value they may
receive in connection with the selection of service providers for their packages. Because a
mortgage loan at a guaranteed interest rate must be part of any GMP, everyone recognizes that
only lenders will effectively be abie to offer packages under the HUD proposal. Accordingly, titie
companies and other providers of settlement services will be placed in a position where they wil!
effectively be deprived of market access to consumers and will only be able to effectively
compete by becoming part of a lender’'s package. This will have adverse consequences for all
ALTA members, but particularly for our small business members.

Major lenders will, of course, be aware that inclusion in their GMPs may be the only
effective means by which providers of title and closing services will be able to obtain any
significant amount of business in residential mortgage loan transactions — or, indeed, to survive.
Moreover, HUD has structured its GMP proposal in a way that mortgage lenders are in a
position to realize greater profits on their GMP prices by negotiating lower prices from the

providers of the services in the package. The combination of these two factors means that
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providers of title/closing services will face enormous economic pressure to offer cut-rate prices
and/or cut-rate services in order to be selected for inclusion in lender-created GMPs.

Some of the bigger title insurers may be able to survive in this environment. But the
backbone of our industry — the smaller abstractors and title agencies — will not have the
resources to be able to offer the kind of discounts and payments that the larger companies can
provide. Based on a survey conducted by ALTA in 2002, which was a boom year for the real
estate industry, 51% of the title insurance agents and abstractors in the country had less than
$500,000 in gross revenue in 2001, and 72% had less than $1 million. 68% had 10 or fewer
employees, and 42% had less than 5. These individuals and companies have demonstrated that
they can effectively compete with anyone for the consumer’s business, but in a world in which
major lenders are able to use the clout derived from the volume of transactions they handle to
extract discounts from major providers, these smail businesses will simply be unable to compete
on that basis.

Equally important, we believe that the proposals, if implemented in their present form,
would effectively close the door to future entry into this business by small businesses.

It is clear that HUD is aware of the potential negative consequences of their proposals,
but believes that the adverse impact on smali business is outweighed by (a) the likelihood that
major lenders will be able to obtain deep discounts from major settiement service companies
who will want to be part of their packages, and (b) the prospect that mortgage lenders will pass
through to their borrowers the benefits of such discounts. HUD estimates that small businesses
will lose somewhere between $3.5 billion and $5.9 billion in annual revenues if their proposals
are implemented. Whether these estimates are accurate — or too low — is not the critical issue.

The critical issues are:

« What assurances are there that lenders will pass any savings along to

consumers?
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« What is the basis for HUD's conclusion that the charges of our members,

whatever their size, are too high and should be “squeezed” by lenders?

s«  Why is HUD so willing to tilt the playing field in favor of large lenders and
those large settlement service providers that have the ability to provide them

with significant discounts in order to be part of their packages?

¢ Why is HUD so cavalier about the adverse impact on small businesses,

which have been a mainstay of this industry?

We have been unable to get answers on these questions from HUD, but we hope you

will.

ALTA’S PROPOSAL FOR A TWO-PACKAGE APPROACH

ALTA’s written comments to HUD did not merely criticize the HUD proposals. We
offered a realistic alternative that we believe would achieve HUD’s objectives while avoiding
many of the consumer and competitive problems | have just discussed.

Qur alternative is that there should be two packages:

¢ a‘Guaranteed Mortgage Package” that would be offered by lenders along

the fines of the current HUD proposal (or as it may be modified after the
public comment period) and that would consist of: (i) a loan at a guaranteed
interest rate in accordance with whatever requirements HUD ultimately
determines is appropriate; and (ii) all lender-related services and charges

(basically the 800 series charges on the HUD-1 form); and

+ a*“Guaranteed Settlement Package” that could be offered by any party —

title insurers and title insurance agents, real estate brokers, lenders, escrow
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companies, or attorneys — and that would provide a guaranteed single price
for all of the 1100 series services and charges (the title and related charges),
the 1200 series charges (government recording and transfer charges), and
those charges required for title assurance or closing purposes that may be

listed in the 1300 series (miscellaneous seftlement charges).

We believe this “two-package” approach would better achieve HUD's goals of (1)
ensuring price certainty in the settlement process for consumers, and (2) injecting significant,
“shoppable” price competition into both the lending and the settlement industries. It will help
ameliorate the effects on small business because it will allow lenders and others to package on
a local level. This packaging alternative will take into account the unique costs, needs, and
allocation of responsibilities that exist in a local jurisdiction, and allow customization to meet
consumer needs. It would also serve other important goals, such as allowing for the
development of Settlement Packages in purchase/sale transactions that differ from those in
refinance transactions, that would accommodate regional differences in practices, and, most
importantly, would permit settiement service providers to market directly to consumers, thus
preserving the competitive access of the diverse and vibrant small businesses that make up a
significant part of the American settlement industry.

We also have expressed concern that the HUD proposal might ffeeze the way in which
settlement services are delivered, and prevent the evolution of new forms of service delivery.
We believe the HUD proposal would channel settlement services primarily through large
lenders, thus inhibiting the development of technological and market improvements that could
lead in different directions. We expressed these concerns in the Mortgage Reform Working
Group in the late 1990s. Since that time, technological advances have led to dramatic

improvements in consumers’ access to loan and settlement services information. Many
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consumers now shop on line for both loan and settlement services, and some even close on

line. We believe that consumers would like to continue to take advantage of these opportunities.

HUD SHOULD PROCEED SLOWLY

Finally, we, as well as other groups affected by the proposed regulations, are concerned
that any reforms along the lines proposed by HUD - or even our own two-package alternative —,
which would so radically affect the mortgage lending and settlement services markets
throughout the United States, should not be undertaken without appropriate statutory
authorization.

The revised GFE and packaging regimes constitute complex and far-ranging regulatory
superstructures for which the only statutory foundation is a single sentence in § 5(c) of RESPA,
enacted in the RESPA amendments adopted one year after the original statute was enacted,
that requires a mortgage lender, within three business days of receiving a loan application, to
provide to the applicant a “good faith estimate of the amount or range of charges for specific
settlement services the borrower is likely to incur.” That slim statutory foundation wili not
support such weighty regulatory measures as HUD is proposing, no matter how well intentioned
they may be. Moreover, the original RESPA statute contained provisions for the kind of firm
estimates of closing costs that HUD has proposed, but these provisions were repealed in the
1975 amendments in which the “good faith estimate” language was adopted.

We believe that, irrespective of whether one believes that the HUD proposals are good
or bad, or workable or unworkable, this Committee and the Congress should be concerned
about HUD’s implementing such changes without clear legislative authority.

First, there is a significant question of public policy at issue here — whether modifications
of such proportion that will so fundamentally affect a major segment of the American economy

should be implemented without legisiative direction and authorization.
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Second, the HUD regulations could well be challenged in the courts and the legal
uncertainty regarding whether they will be upheld or struck down will, by itseif, cause significant
disruption in the real estate and mortgage lending markets. The HUD proposals, if adopted, will
require massive and costly efforts by all parties in the residential real estate and mortgage
lending industries to restructure their business arrangements, modify their forms and software,
retrain personnel, etc. Much of that effort and costs to accommodate to the new regulations
would be rendered useless if, after the regulations are promulgated in final form, the courts find
~ as our lawyers tell us is likely — that the regulations are unauthorized and cannot be enforced.
Many Federal agencies, faced with this type of situation issue reproposed rules. This process
would allow the agency to address concerns expressed in comments on the original rule, modify
their original proposal, and allow industries and affected parties to further analyze a revised
proposal. This would provide substantial benefits.

In short, this is not an issue where we ~ or the Congress ~ can afford to say “let’s see
how the courts come out on this.” Our members and the real estate and morigage markets
need greater certainty that any final regulations adopted by HUD will not be found to be
unauthorized. We urge this Committee and the Congress not to allow such uncertainty to be

created.

10
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QOctober 28, 2002

Rules Docket Clerk

Office of General Counsel

Room 10276

Department of Housing and Urban Development
451 Seventh Street, S.W.

Washington, D.C. 20410-0500

RE: Proposed Rule on Real Estate Settlement Procedures Act (RESPA);
Simplifving and Improving the Process of Obtaining Mortgages To
Reduce Settlement Costs to Consumers; Docket No. FR-4727-P-01;
67 Fed. Reg. 49134 (July 29, 2002)

Dear Sir or Madam:

We are writing to supplement our October 4, 2002 comments with additional information
on the effect of the proposed rule on small businesses within our industry. On October 9, 2002,
Carla Detring, ALTA’s Immediate Past President, and President of Preferred Land Title of
Farmington, Missouri, participated in a roundtable at the Small Business Administration on the
possible effects of the proposed rule on small businesses. This submission summarizes the points
made during that discussion.

The American Land Title Association, represents over 1600 title insurance agents, most
of which are small businesses. The title and settlement services industry has traditionally been an
industry in which there have been few barriers to entry by small businesses and in which small
businesses have thrived. This is due in part to the local nature of our business - serving the
needs of customers in local real estate transactions — and to the fact that we are also a highly
service-oriented business where meeting the needs of local customers has been an important
factor, in addition to having competitive fees.

In fact, our most recent statistics' indicate that around 36% of our agent members have
total annual gross revenue of less than $250,000, while 60% have total annual gross revenue of
less than $500,000. One-half of the companies responding to our most recent survey have
between three and 10 full time employees. One-fourth have three or fewer full time employees.

We believe that the HUD proposed revisions to the RESPA regulations, particularly the
Guaranteed Mortgage Packaging proposal, would have a very serious adverse effect on these
small businesses in the our industry, and on their ability to compete for consumer business.
Equally important, we believe that the proposals, if implemented in their present form, would
effectively close the door to future entry into this industry by small businesses.

! Fetzer-Kraus, Inc. ALTA Abstracter and Title Agent Operations Survey, 2001
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1t is clear that HUD is aware of these consequences, but believes that the adverse impact
on small business is outweighed by (a) the likelihood that major lenders will be able to obtain
deep discounts from major settlement service companies who will want to be part of their
packages, and (b) the prospect that mortgage lenders will pass through to their borrowers the
benefits of such discounts. HUD estimates that small businesses will lose somewhere between
$3.5 billion and $5.9 billion in annual revenues if their proposals are implemented. Whether
these estimates are accurate — or t0o low — is not the critical issue. The critical issues that HUD
should be focusing on follow.

e Does the proposed rule tilt the playing field in favor of large lenders and those
large settlement service providers that have the ability to provide them with
significant discounts in order to be part of their packages?

« Does the proposed rule disproportionately impact small title and settlement
service businesses, which have been a mainstay of this industry, an industry
that has provided opportunities for employees of larger companies to strike
out on their own and develop their own businesses?

We believe that the HUD proposal will undermine the role of small business in the title
and settlement services industry for several reasons.

First, because of the incentives HUD has provided for packaging, it is clear that the
market will move substantially in that direction, rather than towards the revised good faith
estimate (GFE) regime.

Second, while HUD maintains that “anyone can provide packages,” under its proposed
Guaranteed Mortgage Package regime, the GMP Agreement offered to consumers must include a
loan at a guaranteed interest rate. It is thus highly unlikely that anyone other than lenders will be
in a position to effectively offer GMPAs. The mortgage lending industry has become
increasingly concentrated — in the last 5 years the top 10 mortgage originators have doubled their
market share from 25% to 50% — and the HUD packaging proposal will have the effect of
increasing the concentration in the title and settlement services industry.

Third, by granting a broad exemption from RESPA § 8 for its GMPA proposal, HUD is
encouraging lenders fo seek, and settlement service providers to offer, discounts and other
benefits in order for the providers to be included in the lenders’ packages. In that kind of
environment — where the lender rather than the consumer is going to make the choice of provider
— the bigger title and settlement service companies are far better positioned to offer such
discounts and inducements than the small business provider.

Fourth, if the packaging regime becomes widespread, as is likely to happen because it has
the backing of the major mortgage lenders in the country, providers of title and settlement
services will only be able to market their services to and through lenders. The competitive
advantage of small businesses - service to the consumer — will be undermined. Likewise, there
will be fewer competitive opportunities for new small businesses to enter this market since the
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only way they will be able break into the market will be to offer even greater discounts to lenders
than they can obtain from the major settlement service companies. This is unlikely to happen.

In sum, while there may be certain consumer benefits in the packaging concept, the
current HUD packaging proposal must be modified as suggested in our October 4 submission so

as to ensure that any provider, including small businesses, will be able to have effective access to
the market other than through mortgage lenders.

Please feel free to contact us if we can be of any other assistance.

Sincerely,

James R. Maher
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October 4, 2002

Rules Docket Clerk

Office of General Counsel

Room 10276

Department of Housing and Urban Development
451 Seventh Street, S.W.

Washington, D.C. 20410-0500

RE: Proposed Rule on Real Estate Settlement Procedures Act (RESPA);

Simplifying and Improving the Process of Obtaining Mortgages To
Reduce Settlement Costs to Consumers; Docket No, FR-4727-P-01;

67 Fed. Reg. 49134 (July 29, 2002)

Dear Sir or Madam:

These comments on the above -referenced proposed rule are respectfully submitted
on behalf of the American Land Title Association (“ALTA” or “the Association™), the
national trade association of the land title industry.'

Our association and its members commend the Department for the objectives it is
secking in the bold proposals contained in the proposed rule and support those objectives
— to ensure that consumers are provided understandable and reliable information on the

costs of mortgage loans and settlement services as early in the real estate/mortgage

! The American Land Title Association membership is composed of 2,400 title insurance
companies, their agents, independent abstracters and attormneys who search, examine, and insurce
land titles to protect owners and morigage lenders against losses from defects in titles. Many of
these companies also provide additional real estate information services, such as tax scarch,
flood certification, tax filing, and credit reporting services. These firms and individuals employ
nearly 100,000 persons and operate in every county in the country.
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lending transaction as possible so that they can effectively shop for such loans and
services, to simplify the disclosures currently required by RESPA, and to eliminate
surprises at closing. Those objectives are consistent with the policy statement on RESPA
reform adopted by the Board of Governors of the Association:

ALTA supports settlement services legislation or regulations

that promote consumer choice and empowerment and require

meaningful disclosure. ALTA recognizes that the consumer

has a separate benefit or interest in the selection of the
product or service of each component in the package.

We are, however, deeply concerned about certain aspects of the proposals, and
believe that the proposals as currently structured would adversely affect buyers and
sellers of real estate, as well as ALTA’s members. However, because we are in
agreement with many of HUD’ s objectives, this submission not only discusses the
problems we perceive with HUD’s proposed approaches, but offers a suggested
alternative that we believe meets those objectives without the attendant problems in the
current HUD proposals.

More fundamentally, we believe that any reforms along the lines proposed by
HUD, which would so radically affect the provision of, and competition for, mortgage
lending and settlement services throughout the United States, cannot and should not be
undertaken without appropriate statutory authorization. The revised good faith estimate
(GFE) and Guaranteed Mortgage Package Agreement (GMPA) regimes proposed by the
Department (as well as the proposed approach we are suggesting in Part I of this
submission) constitute complex and far-ranging regulatory superstructures for which the

only statutory foundation is a single sentence in § 5(c) of RESPA, enacted almost three

L2
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decades ago, that requires a mortgage lender, within three business days of receiving a
loan application, to provide to the applicant a “good faith estimate of the amount or range
of charges for specific settlement services the borrower is likely to incur.” That slim
statutory foundation will not support such weighty regulatory measures, no matter how
well intentioned they may be. In our view, implementation of such measures requires
further legisiation.

These comments are organized as follows. Part I discusses some of the major
concerns that we have with the GFE and GMPA proposals and the misperceptions about
title and closing-related services that we feel underlie those proposals. This discussion
provides relevant context for the explanation presented in Part II of why we believe the
proposals ~ particularly the GMPA proposal — would have unfairly adverse consequences
on our industry and on consumers we serve in residential real estate transactions. Part I1]
then presents an alternative approach to the GMPA proposal that ALTA believes would
achieve all of the fundamental objectives sought by HUD without the attendant adverse
consequences identified in Part II for the title-related industry and for consumers.

Finally, Part 1V provides comments on particular aspects of the proposals and responds to
a number of the questions on which the Department asked for comment.

To facilitate the Department’s review of this submission, a table of contents

appears on the following pages. The table of contents will serve as an executive

summary of the major points made in this submission.
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L ALTA’S SIGNIFICANT CONCERNS ABOUT THE HUD PROPOSALS
AND MISPERCEPTIONS THAT MAY BE UNDERLYING THE
PROPOSALS.

Before addressing our concerns regarding particular aspects of the proposals, it
will be helpful to the Department to discuss the broader concerns we have about the
proposals and some misperceptions that we believe have influenced the Department’s
thinking on the proposals.

A. Not Only Are HUD’s Far-Reaching Proposals Not Authorized By The
Current RESPA Statute, The Legislative History Of The RESPA
Provision On Which HUD Bases Its Proposals Demonstrates That

Congress Expressly Rejected The Kind Of Firm Estimates Of Settlement
Costs That HUD Wants To Require.

The changes being proposed by the Department to the RESPA regime are the most
extensive and significant since the statute was first enacted in 1974. Unlike the affiliated
business arrangement regulations, which implemented the 1984 controlled business
amendments, the Department is proposing to change the way in which settlement services
are marketed, priced, and delivered without any statutory authorization or direction. As
discussed below, not only does this raise a significant legal issue regarding HUD’s
authority (which, if not remedied, will ultimately undermine enforcement of the new
regulatory regimes), it also raises questions of sound governmental policy — whether
modifications of such proportion that will so fundamentally affect a major segment of the
American economy should be implemented without legislative direction and

authorization.
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1. The sole statutory authority for the HUD proposals is a single sentence
in the Act, which does not authorize the kind of regulatory regimes
being proposed and was enacted as part of the 1975 amendments that
repealed provisions in the original RESPA that contemplated the kind
of regimes HUD now seeks to recreate.

The sole statutory authorization for both the GFE and GMPA proposed regimes is
a single sentence in section 5(c) of RESPA, 12 U.S.C. § 2604(c), that requires a mortgage
lender, within three business days of receiving a loan application, to provide to the
applicant a “good faith estimate of the amount or range of charges for specific settlement

»2 While this sentence specifies that lenders must

services the borrower is likely to incur.
provide these estimates in good faith, it does not require that they undertake any specific
commitments with regard to these estimates, nor does it require that lenders or other
settlement service providers limit their charges to conform to any estimates provided.
Indeed, the enactment of the § 5(c) good faith estimate requirement was part of the 1975

amendments to RESPA that expressly repealed the requirement in the original statute for

advance disclosure to consumers of the actual settlement costs they would be incurring.

2 While HUD is also attempting to use its authority under RESPA §§ 8(c)(5) and 19 to
create “safe harbors” from § 8 liability for parties who comply with its proposed GMPA regime,
those sections do not provide statutory authorization for the GMPA or GFE regimes. In
particular, the use of this exemption authority to create a “carrot” (to induce packaging) and a
“stick” (to ensure that parties comply with HUD’s GMPA regulations by providing that failure to
comply will result in exposure to § 8 violations) is not consistent with Congress’ objectives in
providing HUD with the §§ 8(c)(5) and 19 authority.
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a. The GFE and GMPA regimes primarily govern the charges that
can be imposed at settlement, rather than the “estimates” of
settlement costs that may be incurred.

The behavior being addressed by the HUD proposals has less to do with a lender’s
good faith “estimates” of what settlement costs are likely to be than it has with the
amounts that can be charged at settlement. The fact that the behavior being regulated by
the proposals is the pricing of settlement services, not the provision of estimates, is
reflected in the “penalties” HUD is proposing to create for violations of its new regimes.

As will be discussed below, Congress expressly decided not to impose any
sanctions for violations of the good faith estimate requirement in §5(c). To overcome
this statutory “shortcoming,” HUD is proposing that violations of its new GFE regime
result in a consumer’s being able to “walk away” from the loan application and
settlement, and to recover any amounts previously paid to the lender.” With regard to the
GMPA regime, HUD’s “sanctions” to ensure compliance is to make the GMPA an
agreement enforceable under state Jaw and to provide that the § 8 safe harbor will be lost
if the conditions for the GMPA are not met (i.e., lenders, packagers, and providers of
services in the package would become subject to § 8 sanctions and lawsuits for the
discounts, mark-ups and other pricing practices that are contained in the GMPA).* In

both situations, it is the pricing of settlement services atthe closing rather than the

estimates initially provided that triggers the violations.

* Proposed § 3500.7(d)(1). The proposed regulations do not cite any statutory basis for
HUD’s creation of such a right.

* Proposed §3500.16(b).
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In the original RESPA statute as enacted in 1974, Congress provided for a regime
of advance disclosures by lenders of the actual charges to be incurred by the borrower at
settlement, enforceable through liability for civil damages for failure to provide the
requisite disclosures. As discussed next, that provision was repealed in 1975 and the
current language of § 5(c) was substituted in order to undo the “unworkable™ and “overly
rigid” requirements of the original provision, which Congress concluded were “neither

: . 5
necessary nor, as experience has borne out, desirable.””

b. The legislative history of the good faith estimate requirement in
§ 5(c) — which was accompanied by Congress’s repeal of the
original § 6 of RESPA that provided for advance disclosures of the
actual charges to be incurred — demonstrates that § 5(c) does not
authorize the proposed HUD regimes.

As part of the original RESPA statute, Congress enacted a separate section
entitled “Advance Disclosure of Settlement Costs” which required lenders, at the time of
the loan commitment but not later than 12 days prior to settlement, to provide to the
prospective buyer and seller an “itemized disclosure in writing of each charge arising in
connection with the settlement.”® The section imposed a duty on the lender to obtain
from persons who were to provide services in connection with the settlement “the amount
of each charge they intend to make.” If the exact charge was not available, a good faith
estimate could be provided. Section 6(b) provided for lender liability to the buyer and/or

seller for failing to provide the requisite disclosures in the amount of actual damages or

S H.R. Rep. No. 94-667 at 2, 4 (1995), reproduced in 1975 U.S.C.C.AN. 2449, 2451.

% Sec. 6 of the Real Estate Settlement Procedures Act, Pub. Law 93-533 (Dec. 22, 1974).

- 10-
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$500, whichever was greater, plus, if the action was successful, court costs and attorney’s
fees.

Concerns about this provision (and several others in the original RESPA
legislation) were raised by lenders, with the result that, within one year of enactment,
Congress repealed section 6 and substituted for it the language of § 5(c) requiring lenders
to provide a good faith estimate of settlement costs (along with the HUD Special
Information Booklet) within three days of a loan application.” Pointedly, and unlike the
repealed § 6, Congress decided not to impose any sanctions for violations of this § 5(c)
obligation.

Rep. Leonor Sullivan (D. Mo.) filed dissenting views to the committee report in
which she argued that the repeal of § 6 would repeal the “most important provision — the
heart of the law.”® She went on to decry that “in repealing Section 6, the bill eliminates
any penalty whatsoever for failure to give information which is, in fact, a ‘good faith’
estimate. And it will be only when the buyer goes to settlement that he or she will learn

exactly what settlement charges are being required.”g

7 Pub. Law 94-205 (Jan. 2. 1976). The report of the House Committee on Banking,
Housing and Urban Affairs described the problems created by §6’s requirement for lenders to
determine and disclose the “exact amount” of each settlement charge under “rigid time
constraints” and indicated that the amendment made by the committee to § 5(c) imposed a more
general requirement “for the lender to include with the special information booklet a good faith
estimate of the amount or range of charges for specific settlement services the prospective
borrower is likely to incur in connection with the settlement.” H.R. Rep. No. 94-667 at 4-5
(1975), reproduced in 1975 U.S.C.C.ANN. 2451-52.

$Id. at 18, 1975 U.S.C.C.AN. at 2459,

% Id. at 18-19, 1975 U.S.C.C.A.N. at 2459 (emphasis in original).

o1l -
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In short, the kind of disclosure regimes HUD is now proposing — requiring firm
disclosures of what the actual charges for settlement services will be, backed by sanctions
for lenders who fail to abide by such disclosures — was, at one time, authorized by
Congress in RESPA, but that authorization was repealed in 1975. In the face of that
legislative history, it cannot be contended that the proposed regimes are authorized by the
good faith estimate language of § 5(c) or consonant with Congress’s legislation on the

subject.

2. There are other reasons why legislation is needed to authorize the
proposed regimes.

Because Congress has not provided appropriate penalties or liabilities for
violations of § 5, HUD has had to create proposed sanctions for violations of the GFE
and GMPA requirements. These sanctions are inappropriate or counterproductive, and
further demonstrate the need for an appropriate statutory foundation — with appropriate
sanctions — to support the regulatory approaches HUD believes are desirable.

The proposed sanction for violation of the new GFE requirements — a right for the
consumer to walk away from the transaction at closing and to recover any amounts
previously paid — is an administrative creation that is unlikely to be effective. Itis
doubtful that many consumers, facing charges at settlement that may be somewhat higher
than the GFE category estimates, would walk away from the transaction, even if they
were entitled to recover fees they had paid to date.

The proposed sanction for violations of the GMPA regime — loss of the § 8 safe

harbor ~ places lenders and settlement service providers who participate in packages in

12
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an impossible position. To create the GMPAs offered to consumers, lenders and
settlement service providers (such as ALTA’s members) are encouragedto engage in
behavior — the offering of discounts or inducements to the lender/packager, the
packager’s mark-up of other provider’s services, and/or the required use of an affiliated
business entity’s services — that HUD believes violate §§ 8(a) and (b) and for which it is
providing a safe harbor. But any failure of a packager to comply with all of the detailed
requirements of the proposed GMPA regime will result in a loss of the safe harbor and

the exposure of all the parties who have been involved in the package to § 8 liability.

This is certainly not the kind of sanction or lability that Congress would create as part of
a rational legislative scheme for packaging, but it is the kind of sanction HUD is forced to
resort to when it has no statutory backing for its regulations.

Moreover, we believe that the HUD proposals have a significant impact on the
operation of other statutes, such as the Truth in Lending Act (TILA) and the Home
Owners Equity Protection Act (HOEPA), and changes would be needed to those other
statutes to accommodate aspects of the HUD GFE and GMPA proposals.'® For example,
both of those statutes are dependent on itemization of specific settlement costs, some of
which are included in the “finance charge” under TILA (or the “points and fees” under
HOEPA), and others of which are excluded. HUD’s GMPA proposal (and, to a lesser
extent, the GFE proposal) would provide for a single price without any disclosure to the

consumer of the charges attributable to individual settlement services in the package.

'® 1n addition, there will be a need to resolve the inconsistencies between the proposals
and current FHA program limitations on the amount of fees that can be paid by the purchaser.

13-



265

This will make it difficult or impossible in many cases to verify the finance charge or
APR in the TILA context, or to determine whether the HOEPA thresholds for coverage
under that act have been triggered by the terms of the loan.

Equally significant, TILA and HOEPA clarification is needed to make clear how
the lender’s profit on the GMP is to be taken into account in determining the finance
charge and the HOEPA “points and fees.”

Finally, we would note that, for more than 25 years, HUD and the market have
operated under the current HUD regulations for the provision of good faith estimates,
which HUD cannot deny are consistent with the statutory commands of RESPA § 5(c).
HUD’s proposed regulations do not indicate whether — and, if so, why — a lender who
decides to continue operating under the current regulations after the date the new
proposals become effective would be in violation of RESPA § 5(c). While Congress has
the constitutional power to amend RESPA to declare that such disclosures are no longer
permissible after a specified date, it is an open question whether HUD has the regulatory
power, absent changes to the statute, to render unlawful disclosures and estimates that

have been lawful for a quarter of a century.

3. Apart from the legal reasons why statutory authorization is needed,
HUD should not embark on such a major restructuring of the
mortgage and settlement services markets without Congress’s support
and direction.

The residential real estate sector constitutes a critical — and currently healthy —

component of the American economy. As HUD itself has recognized, “the American
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mortgage finance system is justifiably the envy of the world”"" HUD's proposals would
effect dramatic changes in that sector with anticipated and unanticipated consequences
that could easily impair the healthy functioning of that sector. Such changes, and the
risks they entail, should not be undertaken in the absence of full public debate and clear
Congressional authorization and direction.

Moreover, it would be a potential administrative nightmare if HUD were to
proceed to the promulgation of final regulations on the GFE and GMPA proposals, the
market began to implement the proposed regimes, and the courts thereafter concluded
that HUD lacked the statutory authority to promulgate the regulations. While HUD could
avert this problem by having any such challenges resolved prior to the effective date of
the regulatory changes, this could take several years. The resolution to this dilemma is
clear. HUD should not proceed in the absence of appropriate statutory authorization.

ALTA’s position that such significant changes as are being proposed by HUD
should only be effected through legislation should come as no surprise to the Department.
Essentially all of the major aspects of the current GFE and GMPA proposals are taken

from the July 1998 Joint Report to the Congress Concerning Reform to the Truth in

Lending Act and the Real Estate Settlement Procedures Act prepared by the Board of

Governors of the Federal Reserve System and the Department.'> The very first page of

the Executive Summary of that Joint Report indicated that “{iln 1997, the agencies

' Introduction to HUD’s RESPA proposals, 67 Fed. Reg. at 49134,

'2 The report is available at http://www.federalreserve.gov/boarddoes/rptcongress/tila.pdf.

_15-



267

concluded that meaningful change could only come through legislation. This report
presents the Board’s and HUD’s recommendations for revising TILA and RESPA.”

In short, HUD itself has recognized that the kind of changes it would like to see
made in the disclosure and packaging of settlement costs necessitates statutory

amendments to RESPA.

B.  The Proposals, Particularly The GMPA Proposal, As They Would Apply
To Title And Closing-Related Services, Are Based On Certain
Misperceptions About These Services.

ALTA believes that seweral fundamental misperceptions about title and closing-
related services underlie HUD’s proposed treatment of those services in both the GFE
and, in particular, the GMPA proposals. ALTA’s concerns regarding the impact of the
proposals on buyers and sellers of real estate and on the title industry, which are
discussed in Part I of these comments, will be better understood by highlighting what we

believe are the significant misperceptions that give rise to those concerns.

1. Misperception # 1: “What’s good enough for the lender is good
enough for the consumer.”

HUD’s proposals appear to reflect the view that all settlement charges, including
title and closing-related services, are needed and purchased only because of lender
requirements or are really provided for the lender’s benefit. Accordingly, in HUD’s view
consumers have essentially no interest in who provides such services and it is therefore
appropriate to have the lender bear responsibility for the selection of the providers of
these services and for the amounts to be charged for these services. The consumer’s only

interest is the lowest total price for closing the loan and settling the real estate transaction.
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While HUD is correct with regard to lender-imposed charges (such as application
fees, origination fees, and charges for lender review of documents) or third-party services
provided to the lender that the consumer would not otherwise have to purchase or pay for
in the absence of a mortgage loan (e.g., credit report, appraisal, tax report, and flood
certification), HUD’s view is wrong with regard to title-related and closing services, at
least in transactions involving the purchase and sale of property. In those transactions,
which frequently involve the most significant investment and transaction a consumer ever
engages in, title and closing services are provided for the primary benefit of the buyer and
the seller, are intended to protect or advance their interests, and would be purchased in
such transactions even if there were no mortgage loan.”> Accordingly, buyers and sellers
have a real interest in the nature and quality of the title and closing services provided in
connection with that transaction. For that reason, buyers and sellers have the right to
select who will provide those services.

The Department appears to believe that a buyer’s sole interest in the 1100 series
services 1s an elective decision whether to purchase owner’s title insurance, and, apart
from that decision, all of the other interests of the buyer and the seller in the handling of
the transaction will be adequately served if the lender’s needs are met and if the providers
of all the services are selected by the lender. That is not the case. Indeed, just the

opposite is true. So long as the lender’s advance of funds to a title insurance agent is

'3 In this regard, it deserves noting that section 106(a) of the Truth in Lending Act, 15
U.S.C. § 1605(a), defines “finance charge,” which is used to calculate the annual percentage rate
(or APR) on a loan, to exclude “charges of a type payable in a comparable cash transaction.”
This is in recognition of the fact that these are services needed by the buyer and seller
irrespective of whether a mortgage loan is involved in the transaction.
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covered by a Closing Protection Letter (or “Insured Closing Letter” as it is sometimes
called) from a title insurer’® and, when the transaction is closed, by a loan title insurance
policy, the lender’s interests are adequately protected.

Providers of title and closing services must meet the needs of all of the parties to
the transaction, including the buyer, the seller, and the lender. Having such providers
beholden to the lender for their selection and payment will inevitably result in the
interests of the lender being placed ahead of the interests of the buyer and the seller. This

is not something that HUD should be encouraging.

2. Misperception # 2: Consumers do not need to know what title and
closing-related services are being provided in the GFE or GMPA
proposal of a particalar lender, or what portion of the total Category
HI(D) or GMPA price is attributable to these services.

The HUD proposals reflect the view that consumers do not need to know what
services are being provi ded or at what prices, and that all of the consumer’s interests are
served by just knowing the total amount she will have to pay for 1100 series charges (in
the GFE proposal), or the total amount of all settlement costs (in the GMPA proposal).
As will be discussed in Part II, below, this is not the case and the failure of the proposals

to provide such information will adversely impact buyers and sellers.

4 A Closing Protection Letter is given to a lender by a title insurance company in which
the company agrees to be responsible if the closing agent does not follow the lender's
instructions or misappropriates the loan proceeds. Lenders usually require such a letterto be on
file for each settlement.
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3. Misperception # 3: Buyers pay for all settlement services.

HUD assumes that it is the buyer who pays for settlement services so that having
the lender package and guarantee the price for such services to the borrower will reduce
the costs the borrower would otherwise have to pay. The fact is, however, that in almost
all areas of the country outside the mid- Atlantic states sellers pay for a substantial portion
of the title-related charges (such as the owner’s title insurance policy) and share the
charges for the handling of the closing (including, in the western United States where
escrow closings are customary, the handling of the escrow). Moreover, because of
limitations in FHA-insured transactions on the settlement costs that can be paid by
buyers, sellers in such transactions invariably pay for certain costs that are not permitted
to be paid by the buyer. HUD’s proposals do 1ot take these seller-pay practices into

account.

4. Misperception # 4: Owner’s title insurance is always a mere add on to
the issuance of the loan title insurance policy.

HUD’s proposals appear to assume that the title insurance policy issued to protect
the lender (referred to in the industry as the “loan policy”) is the primary determinant of
the title insurance price and that the issuance of the owner’s policy is an “add-on” to the
transaction. While this may be true in residential real sale transactions in the eastern
United States, it is not the case in transactions in most other parts of the country, where
the issuance of the loan title insurance policy is the “add-on” to the primary title

insurance charge for the owner’s policy.
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C. The HUD Proposals Are Structured So As To Make It Highly Likely That
The Market Will Move Towards Lender-Provided Packages.

While HUD may believe that (a) both the GFE and GMPA regimes will be
adopted and readily available in the market, and (b) any party will be able to offer
GMPAs, because of the way in which the proposals are structured it is highly likely that
the market will gravitate toward the GMPA regime, and only mortgage lenders will
effectively be able to market GMPs to consumers, with title companies and other
settlement service providers becoming elements of the package or, at most, subpackagers

to mortgage tenders.

1. The incentives provided for packaging will ensure that lenders favor
the GMPA regime over the GFE regime.

For two reasons, we believe that the GMPA approach is likely to be far more
attractive to mortgage lenders than the GFE regime and, hence, that the market will move
strongly in that direction.

First, the “safe harbor” from RESPA § 8 proposed for the pricing of the GMP and
for services offered within the GMP provides a huge incentive to lenders to adopt that
regime. Under the GFE regime as proposed, lenders must pass through to the consumer
all discounts in prices that are offered by settlement service providers in order to be
recommended by the lender. Because of the continued application of § 8 lenders will not
be able to accept things of value or other benefits from such providers who want to be on
their “recommended” list, nor will they be able to require the use of their affiliated
provider. In contrast, the § 8 exemption that is offered by HUD to lenders who adopt the

GMPA regime would enable lenders to profit from the difference between the price they
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can charge for the GMP and the costs they must incur for the services in the package,
they can obtain payments or other things of value from providers who want to provide
services for their packages, and they can require the use of an affiliated provider without
having to comply with any of the three safe harbor requirements for affiliated business
arrangements.

Second, the effort and cost to a lender of developing and pricing the GMP is not
substantially different from the effort and cost that would be involved in developing the
information needed to provide the guaranteed “estimates” in the GFE.

The combination of these two factors will make it highly likely that lenders will

favor the GMPA approach rather than the GFE approach. '’

2. The GMPA regime proposed by HUD makes it unlikely that anyone
other than lenders will be in a position to offer GMPAs.

While HUD’s proposal appears to allow anyone to offer a GMPA, because the
GMPA must include a loan at a guaranteed interest rate it is unlikely that anyone other
than lenders will be in a position effectively to offer a GMPA to consumers. While
lenders may turn to third parties, such as title companies, to help put together some or
many of the services the lender requires for the package, because the GMP must also
include all of the charges the lender may be seeking in connection with the origination of

the loan, a non-lender packager cannot establish the single charge for the package without

'S We understand that there may be certain aspects of the GMPA regime that lenders may
find objectionable (such as the linkage of any change in the interest rate offered to a verifiable
and independent index), but assume that, in light of HUD’s clear preference for the GMPA
regime, it will find a way to correct any such problems.
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knowing the origination and other lender-retained charges that particular lenders will
want to realize in the transaction. Moreover, even where a lender may be willing to team
up with a title company or other non-lender party to offer GMPAs on a joint basis, the
final price of the GMP offered to applicants is likely to be determined by the lender.

HUD’s explanation of the GMPA proposal states that if an entity other than a
tender decides to offer a GMPA, then both the norrlender entity and the lender must sign
the GMP. While HUD’s explanation suggests that the non-lender packager could have a
lender sign the GMPA after the borrower has accepted the GMPA, as a practical matter it
is difficult to see how a norn-lender entity would run the risk of offering a GMPA to a
borrower — and thereby become obligated to provide both the loan and the GMP at the
guaranteed prices — without having gotten the commitment from a lender to provide the
loan portion of the GMPA. Moreover, the information that has to be completed on page
2 of the GMPA form'® with regard to the terms of the loan and the alternative options
regarding the payment of up-front settlement costs and interest rates may be impossible
for a non-lender to complete.

* ok % % K

With this background, we will now explain why we believe that the GMPA
proposal (and, to a lesser extent, the GFE proposal as well) — as it applies to title and
closing-related services — poses significant concerns for consumers and for the title

industry.

16 See 67 Fed. Reg. at 49169,
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II. THE REGIMES AS PROPOSED WOULD CREATE PROBLEMS FOR
CONSUMERS IN PURCHASE TRANSACTIONS AND WOULD
UNREASONABLY AND ADVERSELY IMPACT THE TITLE INDUSTRY.

A.  The Problems Posed for Consumers.

Because title and closing-related services are provided for the benefit of the buyer
and seller, such services and charges cannot be treated in the GFE and GMPA proposals
in the same way as those services that are provided for the exclusive benefit of the lender.

As discussed in Part 1.B., above, HUD’s proposals with regard to the 1100 series
charges fail to take into account that buyers and sellers of residential real estate have an
interest in the selection of providers of title-related and closing services that is not
necessarily co-incident with the interest of the lender.!” Accordingly, we can understand
HUD’s view that buyers and sellers have little or no interest in what kinds of services are
provided gxclusively to the lender or who provides those services, and that consumers
care only about the total charges they have to pay for such lender-related services. For
the following reasons, however, that is not the case with regard to title and closing-related

services.

7 For example, because of their sophistication, financial resources, and ability to handle
financial risk, mortgage lenders may be able to operate without traditional forms of title-related
protection or services, and self-insure some or all of the title-related risks in connection with the
loans they make if that will reduce their costs in providing GMPAs and increase their
profitability. On the other hand, a consumer who purchases a parcel of residential real estate
cannot on her own spread her risk in that transaction among thousands of other transactions nand
needs to have the protection of title insurance and appropriate title-related services if she wants
to (a) be certain of the nature of the title being obtained from the seller (and any limitations or
liens that may exist against that title), and (b) ensure that her use and enjoyment of the property
will not be disturbed by the assertion of undisclosed liens, claims or encumbrances against the
property,.
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First, the HUD proposals do not require the lender to specify what title-related
services are included in the Category (D) estimate or in the GMP price, or how much
of the estimate or GMP price is attributable to those services. Accordingly, if the lender
has decided to accept a reduced form of title protection because it believes the additional
profit it will realize on the GMP as a result of the cost savings will offset the additional
risk it is taking, the buyer/borrower may not appreciate that the protection the lender has
decided to accept on the mortgage loan may not meet the buyer’s needs with regard to the
purchase transaction.

Second, because the consumer will not know what services at what costs are
included in the GFEs or in the GMP price, it may be impossible for the consumer to do
an apples-to-apples comparison of offers from different lenders. For example, in the
GFE context, two lenders may provide the same estimate for Category HI(D) services,
but Lender A may be using a nonrtraditional form of loan title protection that will require
the borrower on her own to pay for the kind of title search, title examination, and title
assurance needed to protect her interests in the purchase of the home, whereas Lender B’s
Category III(D) charge may include the kind of title search and examination on the basis
of which an owner’s title insurance policy may be issued (in which case the buyer would
only have to pay on her own for the owner’s title insurance policy). In the GMPA
context, this problem is even worse because all closing costs and settlement charges are

lumped into a single figure.'® Accordingly, in shopping among various lenders, there is

¥ Accordingly, a lender who has overestimated the government recording fees and
transfer taxes that will ultimately be paid in the transaction may appear to be a “higher cost
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no way for the buyer/borrower to determine what costs have been attributed to what
elements of the package.

Third, the buyer and the seller may have agreed on the selection of the provider of
certain 1100 series services (such as the escrow company in states where escrow closings
are customary, or a title company that will provide the title and closing services) in
connection with the execution of the purchase contract and before the buyer has begun to
shop for a mortgage loan. In these situations, the price of the GMP package will also
include those services and the borrower could end up paying twice for the same service."”

Fourth, in most areas of the country the seller generally pays half of the costs for
the handling of the closing and will pay for all or a significant portion of the title
insurance charges for the owner’s policy. In addition, it is customary in most areas for
the seller to pay for the governmental charges relating to the recording of the deed (with
the buyer paying the charges for the mortgage). The GMP A proposal, which assumes
that the buyer/borrower pays for all closing costs, completely fails to reflect these
widespread seller-pay practices. If GMPAs do not provide an itemization of the 1100
and 1200 series services contained in the GMP price being offered, the buyer/borrower

could end up having to pay for services that sellers currently assume.

lender,” even if the components of its package involving third-party services are lower than those
of other lenders.

' In the GFE context, failure to disclose the individual elements of the Category 1H(D)
estimate so that the buyer/borrower can determine what the total estimate would be without the
inclusion of those services she has separately arranged to purchase could lead the consumer to
select the lender offering the highest prices for the remaining services, not the lowest.
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B. The HUD Proposals Would Effectively Deprive ALTA Members Of Direct
Access To The Consumer Market With Likely Adverse Consequences for
The Industry.

The GMPA regime, which, as discussed above, lenders are almost certain to adopt
because of the incentives created by HUD, would effectively limit the ability of providers
of title and closing services to compete directly for the consumer’s business, even in
purchase/sale transactions. Rather, title companies, escrow companies, attorneys and
other providers of 1100-series settlement services would likely be forced to market their
services almost exclusively to lenders, who will be the predominant or sole sources of
GMPAs.

Major lenders will, of course, be aware that inclusion in the GMPs developed by
them may be the only effective means by which providers of title and closing services
will be able to obtain any significant amount of business in residential mortgage loan
transactions — or, indeed, to survive. Moreover, HUD has structured its GMPA proposal
in a way that mortgage lenders are in a position to realize greater profits on their GMP
prices by negotiating lower prices from the providers of the services in the package. The
combination of these two factors means that providers of title/closing services will face
enormous economiic pressure to offer cut-rate prices and/or cut-rate services in order to
be selected for inclusion in lender-created GMPs. (As will be discussed in Part 1V,
below, provisions of state insurance law may inhibit or limit the ability of title companies
to offer discounts on regulated charges to major lenders.)

It is important to note that the discounts or other things of value providers of title

and closing services may be forced to offer to major lenders in order to be included in
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their packages will not simply reflect cost savings realized by the title company in having
one or relatively few lender customers, rather than hundreds or thousands of individual
consumer customers.”® Rather, such payments and discounts will reflect a form of tribute
or toll that may have to be offered to lenders as the price that has to be paid i order to
have access to the ultimate customers or to have a chance for economic survival.

While HUD may believe that such loss of revenues for the title/closing industry is
desirable if consumers reap the benefits of such revenue transfers, there is no
comprehensive study — indeed, no responsible study at all - that supports the conclusion
that the loss of such revenues (a) will simply eliminate “fat” or unnecessary charges, or
(b) will not adversely affect the ability of the industry to continue to provide needed
services, or to retain and attract capital ”'

Finally, we believe that HUD’s GMPA proposal would provide an artificial
competitive advantage to the country’s biggest lenders over their smaller competitors,
and would further increase concentration in the mortgage lending industry. In recent
years, the concentration trend in the mortgage lending industry has been pronounced. For

example, in the last five years, the market share of the top 10 originators of residential

2% Indeed, other than some potential savings in marketing costs and modest operational
efficiencies, there are no significant savings in the title-related or closing-related work that has to
be performed in 100 transactions involving 100 different properties whether those transactions
involve a single mortgage lender or multiple lenders.

! Moreover, we doubt that competition among mortgage lenders in all markets, for all
classes of customers, and for all loan products will always ensure that any lower prices for third-
party services negotiated by a particular lender, or other payments or things of value that the
lender may obtain for selecting a provider for its packages, will be passed along to the consumer.
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mortgages has doubled from 25% of the market to “control of upward of 50%.”%> HUD’s
GMPA proposal would enable major lenders to achieve an even greater cost advantage
over their smaller competitors by enabling them to obtain and retain price discounts or
referral fees from third-party providers of services to buyers and seller of real estate that
smaller lenders may not be able to obtain. This is an artificial advantage in the sense that
it does not reflect any inherent cost efficiency that large lenders have over small lenders

in their loan origination activities. Rather, it reflects only the green light that would be

provided by HUD to large lenders to use their clout to effect revenue transfers from
providers of title and closing services without running afoul of RESPA § 8.

As a final matter, we would note that the policy underlying the Robinson-Patman
Act, 15 U.S.C. § 13— concern about the abuse of buying power by large purchasers of
goods who, by virtue of such clout, could secure unjustified lower prices from sellers
than could their smaller competitors — is relevant here. While that act applies to the sale
of goods, not services, the congressional concerns and policy reflected in that act deserve

consideration by HUD.

22 “Consortium Approach Gains in Home Loans,” American Banker, July 12, 2002, at 1,
10.
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1II. HUD’S OBJECTIVES CAN BE ACHIEVED WITHOUT THE PROBLEMS
IDENTIFIED IN PART 11, ABOVE, BY HAVING LENDERS PACKAGE
LENDER-RELATED SERVICES AND ANYONE PACKAGE THE OTHER
SETTLEMENT SERVICES.

ALTA appreciates and, indeed, supports many of the objectives that HUD is
seeking to achieve through its GMPA proposal:

e creating a regime that fully serves consumer needs in both purchase
transactions and refinance transactions;

o climinating surprise charges or junk fees at closing;

* enabling consumers early on in all real estate transactions to know what
the settlement costs will be; and

s allowing consumers to shop for providers on the basis of a firm quote
for all lender-related charges and all other settlement charges required
for the settlement of the underlying real estate transaction.

However, ALTA also believes that these objectives can be achieved without:

e impairing the ability of consumers in transactions involving the
purchase and sale of residential real estate to select providers of title and
closing-related services of their own choosing that meet their needs;

o placing lenders in the effective position of controlling the market access
of providers of title and closing-related services to consumers, thereby
dramatically eliminating market outlets for these settlement service
providers and potentially foreclosing all market access for smaller
providers who are unable to get into the packages of significant
mortgage lenders;

* cnabling lenders to (i) profit from the mark-up of third-party charges at
the expense of consumers or from kickbacks that such providers may
have to offer to lenders in order to ensure continued access to the
market, or (i1) require the use of their affiliated title companies, thereby
foreclosing competitive opportunities to independent companies; and

¢ relying exclusively on competitive forces to ensure that discounts in

prices from title and settlement service providers are passed through to
consumers.
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Accordingly, ALTA urges HUD to consider an alternative packaging approach
that would involve two types of packages:

e “Guaranteed Mortgage Packages” (GMPs) that would be offered by
lenders along the lines of the current HUD proposal (or as it may be
modified after the public comment period) and that would consist of:
(1) a loan at a guaranteed interest rate in accordance with whatever
requirements HUD ultimately determines is appropriate; and (ii) all
lender-related services and charges (basically the 800 series charges on
the HUD-1 form); and

e “Guaranteed Settlement Packages” (GSPs) that could be offered by
any party — title insurers and title insurance agents (including title
companies affiliated with lenders), real estate brokers, lenders, escrow
companies, or attorneys— and that would provide a guaranteed single
price for all of the 1100 series services and charges (the title and related
charges), the 1200 series charges (government recording and transfer
charges), and those charges required for title assurance or closing
purposes that may be listed in the 1300 series (miscellaneous settlement
charges).

This “two-package” approach would achieve HUD’s goal of (1) ensuring price
certainty in the settlement process for consumers, and (2) injecting significant,
“shoppable” price competition into both the lending and the settlement industries. It
would also serve other important goals, such as allowing settlement providers to market
directly to consumers, rather than relying on referrals from lenders and other parties, and
preserving the competitive access of the diverse and vi brant small businesses that make
up a significant part of the American settlement industry, without the potential
dislocations and negative economic impact that is threatened by the HUD proposal.

Finally, in addition to achieving these macro-economic goals, GSPs could be

readily tailored to accommodate the many variations in real estate practices around the

country for purchase transactions and for refinance transactions, all in the context of a
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meaningful, gunaranteed price that the consumer could readily shop. For example, in
those markets where it is customary for the seller to pay for an owner’s title insurance
policy in support of the seller’s title-related covenants in the deed of transfer, a GSP
would include an owner’s title policy.

The services and charges that would be included in the GSP are:

e all the 1100 series charges relevant to the type of transaction and
particular market involved, including:

» all title search and examination fees (including abstract fees);
= owner’s and loan title insurance policies;”

= charges for the handling of the settlement/closing (including all incidental
internal or third-party charges or expenses that the title company or
settlement agent may have to incur in the handling of the
settlement/closing, such as wire transfer charges and express delivery
charges);

= fees for the preparation of documents not related to the loan (e.g., the deed);
= potary fees;
= Torrens registration fees; and

. 24
= the buyer’s attorney’s fees in areas where such fees are customary;

%3 In areas where owner’s title insurance policies are optional, GSP packagers might offer
either two GSPs (one with, and one without, the owner’s policy) or one GSP that included the
owner’s policy, with a credit for a specified amount if the buyer elected not to purchase the
owner’s policy. The GSP offer would make clear that additional coverages that may be
requested by the buyer in the form of endorsements may involve additional charges.

2% Fees for the lender’s attorney (in those parts of the country where such charges are paid
by the borrower) would be includable in the lender GMP. Any fee for the seller’s attorney (if the
seller retains an attorney) would not be included in either the GMP or the GSP.
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e all 1200 series recording fees, transfer taxes, and other governmental
chaurges;25 and

 those 1300 series charges required for the title assurance (e.g., survey).”®

While it is impractical for anyone other than a lender to offer a GMP (which must
include the offer of a loan), any party could offer a GSP, although it is likely that title
companies, real estate brokers, lenders, escrow companies, and attorneys will be the
primary persons offering such packages. Title companies affiliated with lenders could, of
course, offer GSPs in competition with independent companies, but would have no unfair
competitive advantage because, as discussed below, RESPA § 8 would, in general,
continue to apply to the GSP regime, so that a lender could not require the use of an
affiliated title company to provide the GSP.

In general, ALTA believes that there does not need to be a wholesale exemption
from RESPA § 8 for payments within, or the prices of, GSPs. As a consequence of the
fact that firm pricing would be offered in the GSP in advance of settlement, ALTA
believes that the following clarifications of, or exemptions from, RESPA § 8 would be

necessary:

%3 1t makes sense for the GSP to include these governmental charges because title
companies and other GSP packagers are better able to determine the amounts of these charges in
any particular locale and would likely be called upon to provide — and stand behind — such
information if the charges were included in the lenders’ GMPs.

26 Generally, the 1300 series is used for those buyer-requested services that are not
required by the lender or by the title company (e.g., structural inspections, home owner warranty
insurance, radon or lead-based paint inspections). Because the GSP offer would disclose all of
the services included in the GSP price, it would be clear that such buyer-requested services
would not be included.
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o discounts offered by third-party providers for services in the GSP would
be permitted but such discounted prices could not intentionally be
“marked-up” in calculating the package price (as in HUD’s proposed
new GFE regime); this will ensure that such discounts will benefit
consumers in GSPs, rather than simply relying on competition to ensure
that any such discounts are passed through to consumers (as is the case
with HUD’s current GMPA proposal);

¢ in developing the GSP guaranteed price, there would be no § 8 violation
in the use of an “average” charge for third-party services or charges
included in the package, evenif the actual charge incurred by the
packager in the particular transaction was lower than the “average”
charge used to price the GSP 7 and

s GSP packa%ers should be allowed to require the use of affiliated
providers.

While the GSP would have to be offered at a single, guaranteed price, all of the
specific services or governmental charges included in the package would be identified as
part of the GSP offer. The offering of the GSP at a single, guaranteed price ensures that
consumers will have a single, easy to understand figure, in order to shop among various
providers of GSPs. The identification of the services contained in the GSP will enable
the consumer (or her representative — her real estate agent or attorney) to ensure that any

GSP offered, including those offered at very low prices, will contain all of the specific

%7 While ALTA believes that such “average™ pricing is not currently a violation of
RESPA § 8, such clarification is needed in light of HUD’s view that such pricing may be a
RESPA violation.

28 Because consumers will be shopping among a wide variety of parties who will be
offering GSPs, including companies who will be using affiliates to provide the various services
to be contained in the GSPs, it makes no sense to constrain the ability of a packager to use the
services of an affiliate in its GSP. Moreover, while independent providers are understandably
concerned about Ienders or other controllers of business requiring the use of their affiliates under
the current RESPA regime (where the independent company cannot provide a financial
inducement to induce the controller of business use its services), that concern would not exist in
a world of GSPs because independent companies would have the ability to offer their GSPs to
consumers in competition with the GSPs offered by lenders or others.
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services that the consumer needs or wants, and the appropriate governmental charges that
will have to be paid in the transaction. Unlike HUD’s proposed GMPA regime, this will

ensure that consumers can meaningfully compare GSPs offered by different providers on
an apples-to-apples basis.

We believe that it might be useful for the GSP offer to identify the total amount of
government charges included in the GSP price, so as to ensure that the government
charges — which should not vary from one provider's GSP to another — are correctly
reflected in the GSP price, thereby enabling consumers to compare the prices of the
services contained in two GSP packages,29 GSPs offered in areas where it is customary
for the seller to pay for all or a portion of particular services (such as the handling of the
closing, or the owner's title insurance premium) could continue to facilitate such seller
pay practices through information provided to the parties.

Any additional charges to be paid by the buyer as a result of additional services or
options selected by the buyer (such as an endorsement to the owner’s policy to cover
special risks not normally covered by the owner’s title insurance policy) would have to be
based on an agreement by the consumer requesting the service, and would be outside the
GSP price. This would allow the continuation of current, valuable real estate practices
whereby owner’s (and lender’s) policies of title insurance are tailored, through specific

additional policy endorsements, to meet the parties’ needs.

%% Such disclosure will also help consumers understand the extent to which governmental
charges affect the total amounts they must pay at settlement.
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The alternative proposed by ALTA would ensure that, in both purchase and
refinance transactions, consumers would be able to shop effectively for competing GSP
packages separately from their shopping for GMPs from mortgage lenders. This would
inject significantly greater competition into the market for settlement services than would
be the case under the current HUD proposal, where lenders are likely to be the only
packagers of GMPAs. Moreover, the two-package approach would better ensure that
consumers have an opportunity to select the best provider of the mortgage loan and the
best provider of the settlement service package since there will be separate competition
for the two packages and consumers will be able (if they want) to shop for the GSP at the
time relevant to selecting the settlement service provider rather than the lender.

We believe that packagers of GSPs should, either immediately upon request or
within one or two business days, be able to provide the consumer with a written
guaranteed GSP price for any transaction based on information provided about the
location of the property, the purchase price of the house, and the amount of the mortgage.
Accordingly, there would be no need to link the timing of the offering of GSPs to the
timing of the offering of GMPs (i.e., within three business days of receiving a loan
application). This would allow separate and real competition to develop for the GSP at a
time when the consumer is ready to shop for those services. It would also allow
competition to develop that would cater to specific customer desires on the balance
between service, convenience, and price. Such non-price factors, which are important to
buyers and sellers in many markets, are ignored by HUD’s proposal, which takes into

account only the lender’s balance of these factors. In addition, GSPs, because they are
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not dependent on interest rates, could be held open at the guaranteed price for at least 90
days (or possibly longer).

Finally, we believe that the packaging authorization legislation should include
appropriate and reasonable enforcement provisions to ensure that GSP packagers fulfill
their obligations with regard to honoring the GSP price.

In sum, we believe there are many advantages to the approach of having loans and
loan-related packages separate from packages of the non-loan settlement services. Such
an approach will better ensure that there is robust competition among parties who are in

the best position to develop and offer the different kinds of services.

Iv. COMMENTS ON OTHER PROVISIONS OF THE PROPOSED
REGULATIONS.

This Part presents ALTA’s comments on other provisions ot issues raised by the
proposed regulations and on a number of the issues on which specific comments were
invited.

A. Comments On The GFE Proposal.

1. What charges are includable in Category HI(D) (“Title Services and
Title Insurance”)?

The proposed revised GFE form identifies as a separate category (Category (D))
“Title Services and Title Insurance (1100).” The “1100” refers to the 1100 series of
charges on the HUD-1 form. The proposed regulations state that “{1Joan originators shall

subtotal all fees or charges for title and settlement agent services and title insurance in
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this category of the form.”*"

While the proposed regulations are not entirely clear in this
regard, it appears that HUD expects the amount listed for Category HI(D) to include not
only charges by title insurance companies, title insurance agencies, and other settlement
agents (e.g., charges for the title search, abstract, title examination, loan title insurance
binder, loan title insurance policy, and settlement or closing fee), but all charges that
would otherwise be included in the 1100 series of the HUD-1 form.

Based on the text of the current HUD-1 form and HUD’s current instructions for
completing this section of the form,”' the other charges that might have to be part of the
Category HI(D) estimate include:

s document preparation fee,

» notary fee,

e attorney’s fee (including any charges to be paid by the borrower for the

fees of an attorney representing the lender and the seller, as well as the

borrower), and

s fees charged by a private tax service, by a county tax collector for a tax
certificate, or a fee to a public registrar for a Torrens certificate.

In short, it appears that the phrase “Title Services and Title Insurance” refers not
only to charges made and kept by title agents and insurers, but is really a short-hand

reference to all of the charges that are shown in the 1100 series on the HUD-1 form. If

3% proposed New Appendix C to the Regulations: “Instructions for Completing Good
Faith Estimate; Sample Good Faith Estimates,” Specific Instruction HI(D), 67 Fed. Reg. at
49162.

31 Appendix A to 24 C.F.R. Part 3500.

-37-



289

this is what HUD intends, it should make clear all of the charges that are to be included in
the Category 11I(D) estimate.

The fact that certain charges (such as a charge by an attorney representing the
buyer or the seller) are normally included inthe 1100 series on the HUD-1 form but are
not services required by the lender raises the question whether estimates for those charges
should be included inthe Category III(D) estimate. Because such charges may not be
incurred in every transaction (even in an area where it may be customary for the buyer or
seller to retain the services of an attorney), HUD has to decide whether:

¢ torequire all GFE’s in that area to include charges for the buyer’s and
seller’s attorney within the Category HI(D) estimate (so as to ensure that
the ITI(D) estimate includes all 1100 series charges), or

¢ to leave it up to each lender to determine whether to include such
charges in their Category I1I(D) estimate — in which case HUD should
require lenders to disclose whether their estimates include these
attorneys’ charges so that consumers can compare III{D) estimates by
different lenders on an apples-to-apples basis when some lenders will
include those fees and others will not — or

» to specify that any service or charge separately agreed to by the buyer or
the seller (such as their attorney’s services) need not be included in the
Category III(D) estimate — a solution that makes the most sense, but

would mean that the GFE will not cover all costs incurred by the parties
in the transaction.

2. What is the tolerance for such estimates: what does “lender selected”
or “borrower selected” mean?

Category HI(D) on the new GFE form contains two lines, one of which must be
checked off by the lender, indicating either “(1) ___lender selected” or “(2) __ borrower
selected.” 1t is not clear whether “lender selected” and “borrower selected” means (i) the

provider of the services whose charges are included in the Category HI(D) total have
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been selected by the lender (or the borrower), or (ii) the services have been selected by

the lender (or the borrower), or (iii) both the services and the provider have been selected

by the lender (or the borrower). Neither the footnotes to the GFE form, nor the proposed
regulations, nor the explanation of the proposed regulations provide a conclusive answer
to this question.

A footnote to the new GFE form states that “the charges listed in . . . D (if selected
by the lender) will not vary . . .”" and that “the charges listed in D (if selected by the
borrower) . . . must not be exceeded at settlement by more than 10% . . . except where a
borrower chooses to purchase a more expensive service.” But lenders and consumers do
not select “charges,” they select either “services” or “providers” or both.

The instructions for completing the Category III(D) section of the GFE are
likewise ambiguous. The second and third sentences of the instruction states that “the
loan originator also must indicate whether the services and insurance are loan originator
selected or borrower selected,” and that if the services are loan originator selected, there
is a 0% tolerance. This language suggests that the “lender box™ should be checked off if
the service is one chosen by the lender,*? However, the next sentence in the instructions
states that if “title services and/or insurance are shoppable by the borrower,” and the
borrower ends up selecting a provider identified by the lender, then there is a 10%
tolerance on the estimate. This sentence suggests that whether the lender box or the

borrower box should be checked off is a function of who selects the provider.

32 67 Fed. Reg. at 49162.
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Assuming the box to be checked and the determination of whether a 0% or 10%
tolerance applies is a function of who selects the provider, there is a further problem
deriving from the fact that, in a transaction involving the sale of property {and not just a
mortgage loan), the 1100 series — and hence the single, total figure HUD expects lenders
to put down for Category ITII(D) charges — includes a range of services and charges by
providers who may have been selected by different parties, including the lender, the
buyer, and the seller. HUD’s approach appears to assume that all of the charges included
in Category IH(D) would be provided by a single entity selected by either the lender (0%
tolerance), by the borrower based on a recommendation by the lender (10% tolerance), or
by the borrower on her own (no tolerance limit). Since the new GFE does not have a
separate breakout for each of the 1100 series services, it is not clear what tolerance
applies if some providers of services are chosen by the seller and the buyer (e.g., an

escrow company), some by the lender, and some by the borrower.

3. The need for the disclosure of more information about the services
included in the Category III(D) charge.

The fact that the lender does not need to disclose what services are or are not
included in Category HI(D) creates a significant problem for consumers who seek to shop
for Category 1II(D) services — something HUD wants to encourage. For example, having
gotten an estimate for Category III(D) services of $500 from Lender A and an estimate
of $750 from Lender B, the consumer will not know:

e what services have been included in the two estimates so as to be able to
make an apples-to-apples comparison;
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o whether Lender B may have included in Category HI(D) some services
or charges that Lender A does not require;

o whether the failure of Lender A to include those services may result in
the consumer having to separately purchase those services if she
believes they are needed to protect her interests; and

¢ whether Lender A has listed some charges in other categories that
Lender B is including in Category IIKD).

In short, getting two different Category HI(D) prices from two different lenders
without knowing all of the services and charges included in those prices does not realty
help the consumer select the “lowest cost” lender.

The third bullet immediately above demonstrates a significant problem for
consumers. While HUD wants to avoid having the GFE provide more detailed
information on the nature or amount of the particular services included by a lender in its
Category 1II(D) estimate, in transactions involving a sale of property more information
has to be provided to the borrower so that (a) the borrower (and her real estate agent
and/or attorney) can determine whether the services the lender is including in the III(D)

total that will meet the lender’s needs for the loan transaction are sufficient to meet the

buyer’s needs in the sale/purchase transaction, and (b) to avoid confusion and problems at
settlement if, as may well be the case, the buyer/borrower has agreed to purchase other
series 1100 services beyond those that are needed by the lender and covered by the

lender’s estimate.™

*3 The new GFE form contemplates that the only “optional” service that a borrower
(buyer) may elect to purchase beyond the services included in the lender’s Category HI(D) total
is owner’s title insurance. In many parts of the country, this is not an optional item in a real
estate transaction.
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4. The treatment of title insurance agent charges and the title
insurance premium in Attachment A-1 to the GFE.

In an effort to keep the GFE to a two-page document, HUD is proposing an
Attachment A-1 to the GFE that will disclose some additional information that HUD
believes is relevant to consumer shopping or required by existing RESPA provisions.
Section B of Attachment A-1 proposes to require the lender to disclose “the subtotals of

all the charges for title and settlement agent services, including any commissions for title

insurance; and the subtotal for the title insurance premium.”34 The Instructions for
Attachment A-1 add little to this language, stating only that “in reporting subtotals for
mortgage broker/lender and title agent/title insurance, the loan originator must indicate
the names of the service providers and the subtotals of all their charges and fees.”>® The
Supplementary Information contains the following explanation:

In a similar vein, Attachment A-1 also breaks out title agent
services and title insurance into separate subtotals for the
actual title insurance versus compensation to the title agent.
Title agents routinely receive direct payments from borrowers
for their services as well as commissions from the insurance
premium for the sale of insurance. The title agent subtotal
will add up these costs so that the borrower can compare, and
possibly negotiate, these charges.*®

The proposal that the title insurance agent disclose the commission it receives for

the issuance of the title insurance policy appears to have its roots in an earlier HUD

34 Attachment A-1, 67 Fed. Reg. at 49166 (emphasis added).

35 In fact, there is no space on the proposed Attachment A-1 form for the names of the
title insurance agent or insurance company.

% 67 Fed. Reg. at 49149,
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opinion expressed in a February 25, 2000 letter to the Massachusetts Bankers Association
in which HUD stated that, in its view, the current instructions for the completion of the
HUD-1 form requires that title insurance commissions received by settlement agents and
closing attorneys be separately shown on the form. As ALTA has previously
communicated to the Department, we do not believe that the authority relied upon by
HUD for this conclusion supports the conclusion.’” For the same reasons as expressed in
that letter, we do not believe that HUD has the authority to require disclosure of such
confidential business information in the revised GFE form.

Moreover, a number of questions are raised by the direction in Attachment A-1
that the amount of the agent’s commission be included in the subtotal for “Title Agent
Charges.” These include:

* whose commissions and charges should be included in the Attachment
A-1 form;

e whether the amount of the commission that would have to be included
in the disclosure is the commission realized only in connection with the
issuance of the loan policy or the commission realized in connection
with the owner’s policy as well (which might or might not be issued in
the transaction); and

¢ whether the amount of the title insurance premium that would be
reported should reflect the total premium (in which case, the amount of
the agent’s commission would be double counted in the two subtotals)
or only the net premium remitted to the insurer.

37 For the Department’s convenience, a copy of the June 15, 2000 letter from ALTA to
HUD Assistant General Counse] Kenneth Markison is attached to these comments as Appendix
A.
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B. Comments On The GMPA Proposal.

1. The need for disclosure of the title and closing-related services
contained in the GMPA.

HUD?’s proposal “does not require packagers to itemize the services included in
the GMPA.”*® HUD does not explain why the services contained in the package do not
have to be disclosed, although, in a footnote, it refers to the considerations on this issue
that were discussed in the 1998 HUD/Federal Reserve Board report, which concluded
that such disclosure was not necessary.” However, in completing the HUD-1 form in
transactions involving a GMPA, all the services of third party providers included in the
package must be noted as included in the GMP price listed as the origination fee on line
801, but no separate price is to be shown for any of those particular services.

As discussed in Part IL.A., above, consumers in purchase transactions need to
know both (a) what title-related services are included in the GMPA so as to determine
whether such services will protect their interests, and (b) the amount of the GMP price
attributable to those services so as to be able to avoid paying twice for services they have
elected to obtain outside the GMPA or to determine the amount of the seller’s
contribution to the buyer’s closing costs in areas where it is customary for the seller to

pay for certain title-related and/or closing costs.

38 67 Fed. Reg. at 49153,

39 Id. at 49144, n.30, which indicates that there was a concern that itemization might lead
some packagers to create longer lists that could confuse borrowers and hinder their shopping,
and that lenders had pointed out that “services are performed in large measure to protect their
security and when the initial disclosure is provided they may not know what is needed in each
case.”
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The HUD proposal also calls for an Attachment A-1 to the GMPA on which the
lender is to indicate whether it anticipates that certain specified services will be included
in the guaranteed package.*” The specified services are: pest inspection, lender’s title
insurance, property appraisal, and credit report. There appear to be two reasons why
HUD is requiring lenders to identify whether the GMP is expected to include these four
services.

First, HUD indicates that it is useful for the borrower to have this information
because these services are of “specific interest and value to the borrower,” and “some
lenders may choose to forego some or all of these services.”*' Presumably, if the
borrower is told that the lender is not obtaining a pest inspection or appraisal, the
borrower may decide to purchase these services herself, particularly in a purchase/sale
transaction. With regard to loan title insurance, HUD suggests that whether or not the
lender is obtaining such insurance “may affect the cost of owner’s title insurance.”*?

Second, Attachment A-1 also specifies that, upon request, the borrower is “entitled
to receive a copy of the reports generated . . . .” Accordingly, a second HUD rationale

for the Attachment A-1 list appears to be to ensure that if the GMP price to be paid by the

4067 Fed. Reg. at 49170,
4 1d. at 49153.

42 Id. As noted above, in many parts of the country where both a loan and owner’s policy
are issued, the basic price for title insurance is determined by the charge for the owner’s title
insurance policy, with the cost of the loan policy, when issued simultaneously with the owner’s
policy, being an “add-on” charge that is quite low and generally a fixed dollar amount ($50 to
$100 in most jurisdictions).
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borrower includes any of these four services ~ all of which result in a written report or
document — the borrower will get a copy of what she has paid for.

While providing the consumer with a copy of the pest inspection, property
appraisal, and credit report obtained by the lender may avoid the consumer’s need to
obtain those services and reports on her own, this is not the case with the loan title
insurance policy. Providing a copy of that policy to the consumer in no way protects the
consumer or is a substitute for the consumer’s obtaining a title insurance policy covering
her separate interest in the property.*® Accordingly, HUD may be misleading the
consumer into believing otherwise by including the loan title insurance policy in the
Attachment A-1 to the GMPA and we recommend that reference to the loan title

insurance policy be deleted from the Attachment.

2. Issues relating to the wholesale exemption from § 8 being proposed for
the GMPA.

To induce lenders to offer GMPAs, HUD is proposing a wholesale exemption
from § 8 for the pricing of the GMP package and for all services provided within the
GMPA. Indeed, the “carrot” of the safe harbor is not only a significant inducement, but
the consequences of losing the safe harbor — and thereby being exposed to sanctions for
violations of § 8 because of various actions taken in connection with the GMPA - is also
the only “stick” HUD can use (given the lack of statutory authorization) for ensuring that

lenders comply with the various proposed GMPA requirements.

*3 Indeed, a number of states require that the buyer be informed that the loan policy will
not protect the consumer’s interest. See, e.g., Ala. Code § 27-25-7; Mo. Rev. Stat. 381.015.
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ALTA believes that there are serious legal constraints on HUD’s authority to
override existing statutory requirements through the mechanism of such exemptions.
These constraints were discussed in a memorandum submitted by ALTA to HUD on
April 8, 2002, a copy of which is attached as Appendix B to these comments. Moreover,
as discussed in Part [1.A., above, we believe that parties who might otherwise be involved
in developing and participating in packages will be reluctant to do so in the face of the
§ 8 lawsuits and liabilities they would face if the packager failed to comply with one of

the HUD GMPA requirements and the § 8 safe harbor were therefore lost.

C.  Responses To Particular Issues Raised By HUD.

1. Question 6 (Greater Itemization in the GFE): In Section IILB.(1) b.,
the proposed rule simplifies the GFE by placing all loan origination
costs in a small number of primary categories. This is imtended to
facilitate borrower understanding and shopping of major loan costs and
minintize the proliferation of “junk fees’ and duplicative charges. How
could the GFE be made even simpler to facilitate borrower shopping? If
the commenter believes greater itemization is desirable, what should be
itemized and why?

As discussed above, ALTA believes that, at least with regard to Category 1II(D),
greater itemization is required in order to enable the consumer to do an apples-to-apples
comparison between Category III(D) estimates, to ascertain whether title and closing-
related services that will meet her needs are included in the estimate, and to determine
whether she can obtain the services she wants or needs for her own interests at a better

price than is being offered by the lender.
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2. Question 11 (The Need for a § 8 Safe Harbor). Is a safe harbor along
the lines proposed in Section I11. C. (1) of this rule necessary to allow
fump sum packages of settlement services to become available to
borrowers? Would the proposed clarification by HUD that discounts
may be arranged, if passed on to borrowers and not marked up, suffice
to make packages available to borrowers? Would a rule change to
approve volume discounts and/or mark-ups when a package is involved
suffice? Would it suffice to trim the disclosure requirements for
packaging and offer the option of providing a streamlined GFE to those
who packaged?

As evidenced by ALTA’s proposed GSP regime discussed in Part II1, above,
which we believe can operate without a wholesale exemption from § 8, ALTA does not
believe that a safe harbor along the lines proposed in IIL.C.1. of the rule is necessary to
allow for consumer-oriented packaging. In particular, ALTA believes that any discounts
negotiated by the packager in the charges of third-party providers should be passed
through to the consumer in the package price. However, as discussed in Part 111, certain
modifications to HUD’s position on “averaging” (i.e., where a title or settlement
company at closing may have to use an average of the likely charges by third parties
because the exact amount, or whether the service will be used at all, may not be known at
that time) need to be made.

3. Question 12 (Application of the Safe Harbor to Referrals to the
Packager). As proposed in Section II1. C. (6) is the scope of the safe
harbor appropriately bounded in applying to all packagers and
participants in packages? The safe harbor also currently does not apply
to referrals to the package. Should there also be a bar against part time
employees of other providers working for the package to steer business?

How should the safe harbor apply to affiliated business arrangements to
protect borrowers from steering?
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ALTA does not believe that there should be an exemption from § 8 for referral
fees or other payments given to persons for the referral of the consumer to a particular
package. Such payments will tend to inflate the costs of packagers and could skew the
recommendations of parties who would otherwise provide advice to the consumer on the
selection of a package. Indeed, whatever rules are applied to referrals and payments
outside the packaging context should be applied to payments for the referral of business
to the packager (whether to part time employees or other settlement service providers).

With regard to affiliated business arrangements, lenders who use such affiliates in
connection with the provision of title and closing-related services in connection with their
GMPs should continue to be subject to the safe harbor requirements for affiliated
business arrangements ~ particularly the “no required use” requirement ~ so as to ensure
that settlement service providers not affiliated with the lender are not foreclosed from

market access. **

4 There is no inconsistency between ALTA’s position that lenders who provide GMPAs
should not be allowed to require the use of affiliated providers in their packages and ALTA’s
view that such limitation is not required with regard to the GSPs under ALTA’s proposal. (See
p. 33, above.) Under the GMPA proposal, lenders may be the only viable packagers and an
exemption from § 8 that would allow lenders to require the use of affiliated providers will
foreclose many providers of settlement services who are not affiliated with lenders from access
to the market. Under ALTA’s GSP proposal, however, these providers would be able to offer
their own packages or join in the packages of others, and lenders would have no inherent ability
to deny them access to the market. Moreover, companies that will offer GSPs are likely to use
their affiliates to provide services in the packages they offer.

Accordingly, the “no required use” safe harbor is needed in the GMPA context to ensure
that providers not affiliated with lenders have an opportunity to compete for the consumers
business, whereas such protection is not needed in the GSP context where all providers of title
and closing services have a reasonable opportunity to offer, or be part of, GSPs.
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We also believe that the safe harbor requirement regarding disclosure of the
existence of the affiliated business arrangement should continue to apply with respect to
title and closing services. Buyer/borrowers may not care whether an affiliated entity
provides a credit report, flood certification report, or other lender-needed service in order
to make the mortgage loan, and will not base their decision on the selection of a lender
because of such affiliated business arrangements. But with regard to the provision of title
and closing services, knowing that the lender may be using an affiliated business to
provide those services may be a relevant piece of information for the buyer and seller
(and their advisors, such as the real estate agent or attorney) in shopping for a GMPA and

in deciding whether to enter into a GMPA with one lender rather than another.

4. Question 22 (Should Inconsistent State L.aws Be Preempted?). 7o
what extent, if any, do inconsistencies currently exist, or would they exist
upon promulgation of the proposed rule between State laws and RESPA?
Specifically, what types of State laws result in such inconsistencies and
merit preemption? What, if any, provisions of the proposal should be
revised to facilitate any necessary preemption?

This is a most important question from the standpoint of the title insurance
industry since title insurance and related charges are regulated under state law and, in
some states, extensively regulated. The first part of this answer discusses the kinds of
state law provisions that are likely to apply to the offering of discounts, referral fees or
other forms of consideration by regulated title companies even in the face of a HUD
exemption for such payments from RESPA § 8. The second part discusses the reasons

why ALTA believes that HUD cannot and should not preempt such state laws.
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a. State law provisions that are relevant to the pricing of services in a
package and to lender requirements that particular providers be
used.

There are a number of state law provisions that would apply to discounts or
payments by title insurance companies and agents in order to become part of a lender’s
package. For example, several states have enacted provisions similar to RESPA § 8 that
broadly prohibit kickbacks and referral fees in the provision of settlement services in
residential real estate transactions.”’ Almost all states have statutory measures that
prohibit the giving of any rebate or inducement by an insurer or insurance agent to a
lender or consumer in order to induce the placement of business.*® In a number of these
states, such provisions are specifically addressed to title insurance and related services
provided by title insurers and agents.*’

Similarly, a large number of states have prohibitions on a lender requiring a
borrower to use a particular provider of insurance as a condition to making a mortgage

loan.*® Such provisions may prevent lenders from offering a single package price

4 See, e.g.. Md. Code Ann., art. 27, § 465 (prohibiting any person having any connection
with the settlement of real estate transactions from providing a thing of value or other
consideration for the purpose of obtaining or retaining any settlement service business); Va.
Code § 6.1-2.13:1 (prohibiting any real estate agent, attorney, settlement agent, or lender from
paying or receiving, directly or indirectly, any thing of value or other payment pursuant to any
agreement or understanding that settlement service business shall be referred to any person).

46 See, e.g., Ariz. Rev. Stat. § 20-1585; Colo. Rev. Stat. 10-11-108.
47 See, e.g., Cal. Ins. Code § 12404; New York Ins. Code §6409(d); Tex. Ins. Code Ann.
§ 9.30. Some states also clearly prohibit the receipt of such inducements. See, e.g., Minn, Stat.

Ann. §72A.08, subd. 2.

8 See, e.g., Cal. Ins. Code § 770; Conn. Gen. Stat. Ann. § 38a-816; Fla. Stat. Ann.
§626.9551; 11I. Comp. Stat. Ann. ch. 205, § 5/48.2; Mich. Comp. Laws Ann. § 500.2077; N.J.
Stat. §17:46B-30.1; N.Y. Ins. Law § 2502; and Ore. Rev. Stat. § 746.180. In some states, the

-51-
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without providing information about the party to provide the insurance and the amount to
be paid for the title insurance so that the buyer is able to select a different entity to
provide the insurance.*’

Finally, a number of states have standards governing title insurance charges that
require that such charges may not be “unfairly discriminatory.”® The purpose of this
standard is to ensure that similar risks pay similar title insurance charges and that one
applicant for insurance does not pay a lower insurance premium than another applicant
with a similar insurance risk. In states with such standards, title insurance companies
may not be able to file or use title insurance rates that are lower for insurance transactions
arising from being included in the package of one lender (a large lender with clout) rather
than another (with less clout). The reasons for this are obvious. From an insurance
standpoint, there is no reason why Applicant X seeking to insure a transaction imvolving
Blackacre should pay a different amount for title insurance if she obtains her policy (or
pays for a loan policy for the lender’s protection) in connection with a package developed

by a large lender or a package developed by a small lender. Alternatively, there is no

prohibition on a mortgage lender designating a provider extends beyond insurance to inciude the
attorney or the entity to handle the closing (e.g., Md. Code Ann. Com. Law § 12-120(c); Minn.
Stat. Ann. §507.45, Subd. 4; and Va. Code § 6.1-330.70 (lender may not require the use of a
particular attorney, surveyor, or insurer)).

# 1t should also be noted that some states require that lenders provide borrowers at the
time of closing with a detailed statement of each charge for a settlement service that the borrower
is obligated to pay. See, e.g., Kan. Stat. Ann. § 17-5514; Mich. Comp. Laws. Ann. § 438.31b.

50 See, e.g., Ariz. Rev. Stat. § 20-431; Cal. Ins. Code § 12401.3; Mich. Comp. Laws §§

500.2400, 500.7312; N.J.S.A. 17:46B-41; NY. Ins. Law § 6409(b); Va. Code Ann. § 38.2-
4608(A).
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reason why Applicant X should pay a lower price for title insurance in connection with a
transaction involving Blackacre than her next door neighbor must pay in connection with

an identically valued transaction involving Whiteacre.

b. Why HUD cannot and should not preempt these state laws.

Even if HUD were able to exempt discounts, payments and other things of value
between settlement service providers and lenders/packagers from the prohibitions of
RESPA § 8, the state law provisions discussed above would still be applicable to such
discounts and payments. Moreover, the state law prohibitions on lenders requiring the
use of a particular insurer would likewise inhibit a lender from requiring the botrower to
use the insurer it had selected for inclusion in its guaranteed package. None of these
provisions may be preempted by the Secretary pursuant to § 18 of RESPA, 12 US.C. §
2616, in connection with the proposed HUD regulations.

Section 18 provides that RESPA does not annul, alter or affect any person from
complying with state laws on settlement practices “except to the extent that those laws

are inconsistent with any provisions of this chapter, and then only to the extent of the

inconsistency.” (Emphasis added.) While the Secretary may determine when such

inconsistencies exist, the Secretary may not determine that “any State law is inconsistent

with any provision of this chapter™ if the State law gives greater protection to the
consumer.

Accordingly, the Secretary’s ability to make preemption determinations under
§ 18 only comes into play if a provision of state law is inconsistent with a provision of

RESPA as enacted by Congress. The state laws discussed are not inconsistent with
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RESPA § 8 as enacted by Congress, or with any other provision of RESPA. Thus, the
Secretary has no authority under § 18 to preempt state anti-kickback or anti-rebate laws,
or state laws ensuring that borrowers may select insurance providers, or state laws that
prohibit discrimination in insurance rates in order to facilitate a packaging regime that is
not reflected in the RESPA statute.

Moreover, absent a clear direction from Congress on how it wants any federally-
established packaging regime to relate to state insurance laws in this area, the Department
should not arrogate to itself the resolution of such an important issue of federal-state
relations. The state laws in this area are both long standing and reflect consumer
protection policies in areas that have traditionally been within the purview of state law.
Whether and how those state interests should be accommodated, or whether those state
laws should be preempted, is a very fundamental issue that is properly to be resolved only
by Congress.

I S I
ALTA appreciates HUD’s consideration of these views. If we can provide any

further information or clarification of the views expressed in these comments, please do
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not hesitate to contact us.

cc:

James R. Maher
Executive Vice President

The Hon. Mel Martinez

The Hon. John C. Weicher

The Hon. Richard A. Hauser, Esq.

Mark A. Calabria, Deputy Assistant Secretary for Regulatory Affairs
vy Jackson, Acting Director - RESPA

Assistant General Counsel Kenneth A. Markison, Esq.

-55.
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AMERICAN
LAND TITLE

ASSOCIATION

APPENDIX A

June 15, 2000

Kenneth A. Markison, Esq.

Assistant General Counsel

GSE/RESPA

U.S. Department of Housing and Urban Development
451 Seventh Street, S.W.

Washington, D.C. 20410

Dear Mr. Markison:

We recently became aware of a memorandum entitled "HUD’s Response to Questions
from the Massachusetts Bankers Association,” which was sent to that association under a cover
letter from you dated February 25, 2000. On page 9 of the memorandum, HUD responds to
several questions relating to the disclosure of title charges on the HUD-1 form. For the reasons
discussed below, we believe that the conclusion expressed in the answer to question 1 and the
explanation given for that conclusion are clearly incorrect. We hope thatHUD will correct this error
as quickly as possible.

The question and answer were as follows:

(1) Is itrequired to indicate anywhere on the HUD-1 the actual dollar amount of the
commission earned by the settlement agent (closing attorney) for issuing a title
insurance policy?

Answer: Yes. The Instructions specifically state that the HUD-1 must “itemize all
charges imposed upon the borrower and the seller by the lender and all sales
commissions, whether to be paid at settlement or outside of settlement.” {See
instructions) (ltalics added).

Not only is the answer wrong, but the quote from the HUD-1 instructions does notsupport
- and, indeed, has nothing to do with - any purported requirement that the amount of any
insurance commission must be separately itemized on the HUD-1 form.

To begin with, nothing in RESPA, in the regulations, or in the HUD-1 instructions requires
or suggests thatany insurance commission or title agent “retention” has to be separately itemized
on the form. Until the memorandum to the Massachusetts Bankers Association, we have never
seen a suggestion from HUD or from any other source that such itemization was required.

indeed, there would be no reason grounded in RE S P A policy for such separate disclosure.

Title insurance agents, unlike agents in other lines of insurance, do not merely “sefl” insurance
policies but are significantly involved in evaluating the risks, in determining insurability, and, in fact,
generally issue the insurance policies on behalf of the insurer. As a consequence, they retain a portion of
the one-time title insurance premium for these services and remit the net premium to the insurer. The
amounts they retain are referred to in the industry as agent “retentions” rather than agent "commissions,”
a term that reflects the unigue role they play in the policy issuing process.
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It is the title insurance premium that is paid by the consumer and that amount is disclosed.
Moreover, a requirementthatthe commissions or retentions realized by insurance agents mustalso
be disclosed on the HUD-1 form would greatly complicate the form since such disclosures would
have to be made for any homeowner’s insurance policy, credit life policy, and mortgage insurance
policy issued in connection with the transaction.

Second, the reference in the answer to the language in the Instructions that “all sales
commissions” mustbe disclosed is completely irrelevant to whether “insurance commissions” must
be disclosed. The language quoted in the answer is taken from the second paragraph of the
General Instructions section of the Instructions, not from any of the Line ltem Instructions that
relate to tile insurance or other insurance charges. More importantly, the phrase “sales
commissions” in the General Instructions unambiguously refers to the “sales commissions charged
by the sales agentor broker” that must be entered on Line 700, i.e., the commissions charged by
the real estate broker or salesperson for handling the sale of the property. The phrase “sales
commission " is only used in the series 700 Line items and has no relevance to the commissions
paid to insurance agents.’

Third, nothing in the Instructions relating to the Line 1100 series ~ the line items that
address title insurance and attorney charges - suggests such a requirement. The only remotely
relevant reference to this topic is contained in the instructions to Line 1113, which specify that this
line should be used “to disclose services that are covered by the commission of an attorney
acting as a title agent when Line 1107 is already being used to disclose the fees and services of
the attorney in representing the buyer, seller, or lender in the real estate transaction.” {E mphasis
added.) There is no reference to using any line in the 1100 series to disclose the amount of the
title insurance agent’s retention — whether the agentbe an attorney or a non-attorney.

In sum, the Instructions provide no basis for the conclusion expressed in the HUD
memorandum on this question. indeed, to the best of our knowledge, HUD-1 forms are never
completed in the manner suggested by the answer to question 1. We are obviously concerned that
HUD's answer to this question is atodds with the universalunderstanding of the industry and those
who complete the HUD-1 forms, and that this answer, if it became generally known, could create
significant and unfortunate confusion.

Accordingly, we urge HUD to take promptaction to clarify thatinsurance commissions and
title insurance retentions do not have to be separately disclosed on the HUD-1 forms.

if you have any questions about this letter or would like to discuss this matter, please do
not hesitate to contact me.

Sincerely,

James R. Maher,

[ Rebecca J. Holiz
Tanya M. Duncan
Massachusetts Bankers Association

2

As discussed in note 1, above, the term “"sales commissions” has even less relevance to the
retentions of ttle agents in light of the fact that the compensation they receive is, in significant measure,
for the work performed on behalf of the insurer in the issuance of the policy.
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INTRODUCTION AND SUMMARY

HUD has announced that it is considering the development of a regulatory regime
by which mortgage lenders would provide consumers, early in the process when a
consumer is shopping for a mortgage loan, with a guarantee of the total cost of a package
of real estate settlement services required by the lender in connection with a federally-
related mortgage loan to the consumer. To encourage lenders to provide such guarantees,
HUD may be considering using its authority under §§ 8(c)(4)' and 19(21)2 of the Real
Estate Settlement Procedures Act (RESPA), to exempt lenders and the providers of
services in the package from the anti-kickback and fee-splitting provisions of § 8 and
from certain disclosure requirements under § 5.

Hundreds of thousands of businesses and individuals are involved in providing
real estate settlement services throughout the nation. A major change in the way in
which business is transacted, as would clearly be implicated in the widespread adoption
of a lender guarantee/packaging concept, could have serious and disruptive effects on
industries that facilitate millions of real estate and mortgage financing transactions each
year. Such a change would constitute a very major policy decision for the federal
government.

The focus of this paper is not on the wisdom, benefits, or drawbacks of such a

fundamental shift in policy. Rather, it is to raise two concerns that we believe HUD

12 US.C. § 2607(c)(4).
212US.C. § 2617(a).



311

should consider in connection with any attempt to pursue such a shift through regulations
issued under the existing provisions of RESPA.

First, as will be discussed in Part I below, to the extent that HUD may be
contemplating the granting of exemptions from RESPA’s anti-kickback and disclosure
provisions in order to encourage and facilitate lender guarantees of settlement costs and
packaging of settlement services, we believe there are serious legal constraints on HUD’s
authority to override existing statutory requirements through the mechanism of such
“exemptions.” Moreover, there are statutory provisions in a great number of states
prohibiting referral fees, rebates and other inducements, particularly with regard to the
provision of insurance and closing services, as well as state law provisions prohibiting a
lender from requiring the use of a particular insurance provider, that cannot be preempted
by HUD’s regulatory action and that need to be considered in determining the scope of a
lender guarantee/packaging regime.

Second, as discussed in Part 11, below, as a matter of sound policy we believe that
HUD should not embark upon a regulatory endeavor of such far-reaching implications
without clear statutory authority. If the regime created by Congress in RESPA needs
serious modification — so as to move away from prohibitions on kickbacks and unearned
splits, and requirements for the disclosure of the costs of individual settlement services,
to a regime of lender guarantees of package prices — Congress should debate and decide
the statutory guidelines by which such a sea-change is to be accomplished, and the scope
of the exemptions and state law preemption that may be needed to accomplish such a
policy. This is too important a change to be effected by administrative action under a

statutory regime that does not provide the needed guidance and structure.

2.
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L HUD CANNOT USE ITS EXEMPTION AUTHORITY TO PERMIT
LENDERS AND SETTLEMENT SERVICE PROVIDERS TO VIOLATE
RESPA REQUIREMENTS.

In order to encourage lenders and settlement service providers to provide the kind
of price guarantics and packaging that HUD may believe is desirable, HUD may need to
exempt such parties from RESPA’s anti-kickback and disclosure requirements. For the
reasons discussed in this part, we believe there are serious questions as to whether HUD
has the statutory authority to create the kind of exemptions that may be needed to induce

the market to shift to a guarantee/packaging regime.

A.  HUD Does Not Have Unlimited Authority te Create Exemptions from
RESPA § 8 for Payments That Would Clearly Constitute Prohibited
Referral Fees or Unearned Splits.

In order to encourage lenders to guarantee the price of a package of lender-needed
services, HUD may be considering providing lenders and settlement service providers
who provide services in the package an exemption from RESPA § 8 for any payments,
things of value, or mark-ups that may otherwise violate that section. As discussed in this
subsection, HUD’s authority under RESPA § 8(c) to clarify the application of § 8 to
certain payments or classes of payments does not extend so far as to give the Secretary
authority to exempt payments that would otherwise be violations of § 8 in order to
promote a regime that HUD may believe is better or more effective than the regime
enacted by Congress.

Sections 8(a) and (b) of RESPA prohibit the payment or receipt of kickbacks,
referral fees, or uncarned divisions of fees. Section 8(c), as contained in the original

version of RESPA enacted in 1974, provided that § 8 should not be construed as
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prohibiting certain kinds of payments for services actually rendered (i.e., payments to

attorneys, or to title agents by title insurers for services rendered in the issuance of a
policy, by a lender to its duly appointed agent for services performed in the making of a
loan, and for payments of bona fide salaries or compensation or other payments for goods
or facilities actually furnished or services actually performed). As the House and Senate
Banking Committee reports on RESPA made clear, § 8(c) was not intended to carve out
exemptions for behavior that would otherwise constitute violations of §§ 8(a) or (b), but
to make explicit “the types of legitimate payments that would not be proscribed by the
section.””

RESPA as originally enacted did not provide explicit statutory authority for HUD
to promulgate regulations and interpretations for all of its provisions. Concerns were
expressed that, absent such authority, HUD was constrained in issuing interpretations
regarding provisions, like § 8, that were enforceable through criminal sanctions. In
particular, a significant issue that arose almost immediately after RESPA became law at
the end of 1974 was whether payments among real estate brokers and agents pursuant to
cooperative brokerage arrangements or referral arrangements — long-standing practices in
the real estate brokerage industry — might be deemed to violate § 8(a). As a consequence
of this and other uncertainties created by the original language of RESPA, legislation to
amend the statute was introduced in 1975 and hearings were held by the House and

Senate. At those hearing, the witness for the National Association of Realtors®

*'S. Rep. No. 93-866, at 7 (1974), 1974 U.S. Code Cong. & Admin. News 6546, 6552.
Identical language appeared in the House Banking Committee Report. See H.R. Rep. No. 93-
177, at 8 (1974).
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discussed why such practices among real estate brokers and agents did not adversely
affect consumers, explained that “[i]t is clear from the history of RESPA that neither of
these practices were intended to be hit by the anti-kickback provision,” and proposed an
“explicit clarifying exemption” for these practices.”

The clarifying amendment suggested by the National Association of Realtors®
was enacted as part of the Real Estate Settlement Procedures Act Amendments of 1975,
Pub. L. 94-205, 89 Stat. 1158 (Jan. 2, 1976). Specifically, section 8(c) was amended to
add “payments pursuant to cooperative brokerage and referral arrangements or
agreements between real estate agents and brokers” to the list of payments for services
rendered that Congress had previously identified in 8(c) as not being the kind of
payments prohibited by § 8. Indeed, the relevant committee report explained the
cooperative- brokerage amendment as “mak{ing] clear” that such payments “are not
considered kickbacks.”

In addition to clarifying that cooperative brokerage arrangements were not the
kind of payments intended to be prohibited by § 8, Congress further amended § 8(c) to
provide that nothing in § 8 shall be construed as prohibiting:

“(4) such other payments or classes of other payments or

transfers as are specified in regulations prescribed by the
Secretary after consultation with the Attorney General, the

* The Real Estate Settlement Procedures Act of 1974: Hearings on H.R. 5352, §.2327,
and H.R. 0283 Before the Subcommittee on Housing and Community Development of the House
Committee on Banking, Currency and Housing, 94" Cong., 1¥ Sess., 240, 253-57 (1975)
(statement of Art S. Leitch, President, National Association of Realtors®).

> H.R. Rep. 94-667, at 7, 1975 U.S. Code Cong. & Admin. News 2448, 2454.
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Administrator of Veterans’ Affairs, the Federal Home Loan
Bank Board, the Federal Deposit Insurance Corporation, the
Board of Governors of the Federal Reserve System, and the
Secretary of Agriculture.”®

Although the Committee report describes this provision as giving the Secretary
authority to “exempt” other classes of transactions or payments from § 8, the language of
the provision, its placement in § 8(c), and normal rules of statutory construction strongly
suggest that the Secretary’s authority under this provision is not without limits and the
exercise of that authority must be consistent with the common principle derived from the
other subparagraphs that precede this grant of authority to the Secretary.”

The common principle that runs through the other three subparagraphs that
precede § 8(c)(4) is that none of the payments or practices identified in those
subparagraphs would otherwise constitute clear violations of § 8 in the absence of the

clarification provided by § 8(c). This should not be surprising in light of the fact that, as

6 89 Stat. 1158.

7 As discussed below, in the 1975 RESPA amendments Congress also added § 19(a) to
the Act, providing the Secretary with the authority to “prescribe such rules and regulations, to
make such interpretations, and to grant such reasonable exemptions for classes of transactions,
as may be necessary to achieve the purposes of this Act.” Because § 8(c)(4) specifically
addresses the Secretary’s authority to determine when payments are not subject to RESPA § 8, it
controls over the more general authority in §19(a). See, ¢.g., Morales v. Trans World Airlines,
Inc., 504 U.S. 374, 385 (1992) (*“it is a commonplace of statutory construction that the specific
governs the general”); N.L.R.B. v. A-Plus Roofing, Inc.. 39 F.3d 1410, 1415 (9™ Cir. 1994) (“It
is a well-settied canon of statutory construction that specific provisions prevail over general
provisions™).

Moreover, even if HUD were to consider granting an exemption from § § under the
authority of § 19(a), such exemption would have to be “reasonable.” For the reasons discussed
below, granting an exemption for payments that would otherwise clearly violate § 8 in order to
encourage a lender guarantee/packaging regime not authorized by Congress but believed to be
desirable by the Secretary would not constitute a “reasonable” exemption.
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the introductory language of § 8(c) indicates (i.¢., nothing in § 8 “shall be construed as
prohibiting” the payments and practices identified in the subparagraphs), Congress was
not attempting in § 8(c) to exempt abusive practices from § 8 coverage. Rather, Congress
was simply trying to make clear the kind of practices and payments that were never
intended to be covered by § 8.

This common thread sheds light on the scope of the authority Congress conveyed
in § 8(c)(4) to the Secretary to establish further clarifications of payments and
transactions that were not intended to be proscribed by § 8. The fact that Congress
authorized the Secretary in § 8(c)(4) to identify “such other payments or classes of
payments or transfers” that would likewise not be “construed” as coming within the
prohibitions of § 8 demonstrates that Congress contemplated that the Secretary’s
authority under this provision would be exercised in a manner consistent with the type of
“clarifying” approach Congress had adopted in the previous paragraphs of subsection
{(e)(4).

The principle of statutory construction known as ejusdem generis further supports
the conclusion that the “such other payments™ language in § 8(c)(4) should be construed
in a manner consistent with the common attribute of the other types of payments that are
discussed in the preceding subparagraphs. As described in a leading treatise:

[f]n accordance with what is commonly known as the rule of
ejusdem generis, where in a statute general words follow a
designation of particular subjects or classes of persons, the
meaning of the general words will ordinarily be presumed to
be, and construed as, restricted by the particular designation,
and as including only things or persons of the same kind,

class, character, or nature as those specifically enumerated.
In accordance with the rule of ejusdem generis, such terms as
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“other,” . . . when preceded by a specific enumeration, are
commonly given a restricted meaning, and limited to articles
of the same nature as those previously described.®

In sum, while § 8(c)(4) gives the Secretary authority to clarify when questionable
payments are really not the kind that Congress intended to proscribe, that provision does
not give the Secretary blanket authority to rewrite § 8 by carving out exemptions for
behavior that would otherwise violate § 8. The use of such exemptions is particularly
suspect where, as here, it is intended to help launch a new regulatory regime that has no

legislative mandate or imprimatur.

B. HUD Does Not Have Authority to Override RESPA’s Requirement
That Consumers Be Given Estimates of the Costs of the Individual
Settlement Services That May Be Contained in a Guaranteed Package.

As part of the incentive to lenders to encourage their moving to a regime of
guaranteed prices for settlement service packages, HUD may also be considering
allowing such lenders to provide consumers with only a single figure for the total price of
the package without having to provide, as current law requires, estimates of the costs of
the various settlement services that are contained in the package. As in the case of the
requirements of § 8 discussed above, HUD should not override these disclosure
requirements in order to encourage lenders to provide guarantees of packaged prices.

Section 5(c) of RESPA, 12 U.S.C. § 2604(c), provides that “[e]ach lender shall
include with the booklet a good faith estimate of the amount or range of charges for

specific settlement services the borrower is likely to incur in connection with the

873 Am. Jur. 2d (Statutes) § 135.
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settlement as prescribed by the Secretary.” (Emphasis added.) In implementation of this
statutory requirement, § 3500.7(c) of HUD’s RESPA regulations provides that the good
faith estimate must consist of an estimate of “each charge” listed in section L of the
HUD-1lor HUDI-A forms that the borrower will normally pay or incur at or before
settlement. The itemization of such services is important so as to enable the consumer to
understand what services may be required by the lender, what the likely charges are to be
for those services, and, in certain cases, to be in a position to shop for such services.

Section 19(a) of RESPA, as added by the 1975 amendments, authorizes the
Secretary to “grant such reasonable exemptions for classes of transactions, as may be
necessary to achieve the purposes of [RESPA]” To the extent that the Secretary may be
considering using his exemption authority under this provision to exempt lenders who
offer a package of settlement services at a guaranteed total price from having to identify,
and provide estimates for the costs of, the individual settlement services in the package,
we submit that such an exemption would neither be “reasonable” nor “necessary” to
achieve RESPA’s purposes.

First, identification of the services contained in the package and the parties who
will be providing those services is important to the consumer with regard to those
services that will be undertaken in any significant regard for his or her benefit. Unlike a
credit report or lender-required appraisal, which are obtained by the lender to assist it in
making a loan and in which the buyer (i.e., the borrower) and the seller of the property
will generally have no interest, the buyer and the seller have a distinct interest, separate
and apart from the lender’s interest, in services such as the title assurance to be provided

in the transaction and the handling of the closing of the real estate transaction.

-9.
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For example, in order to gain a competitive advantage by reducing its costs of
title-related protection, a lender may be willing to accept a cheaper and less-~
comprehensive form of title protection for its mortgage loan that would be inadequate or
unacceptable to the seller and the buyer for the protection of their interests.” To ensure
that they can adequately protect their interests, buyers and sellers need to know what
kinds of title-related and closing services are included in the lender’s package, and the
identity of the party that the lender may be contemplating to provide such services (to
determine if such provider will also satisfy their needs and interests as well)."” Moreover,
in many parts of the country the seller may bear all or a significant part of such costs and,
consequently, will have a significant interest in the party providing such services and the
costs involved.

Second, to ensure that consumers will be able to shop for the individual services
contained in the package — particularly those services that are also going to be provided
for their benefit ~ they should continue to receive timely information on the costs of the
individual services contained in the package. Moreover, such information is also
necessary so as to allow the buyer to determine the amount of the credit that the buyer
will get from the lender if (as we assume will be provided under any HUD proposal) the

buyer and seller are free to select another provider for services to be rendered for their

? The nature of the title insurance protection provided to the buyer is important to the
seller because title insurance has become the most widespread means by which sellers provide
financial assurance to their buyers to back up the title warranties in their deeds.

' In this regard, there is a significant policy issue as to whether HUD’s lender

guarantee/packaging proposal will or should allow the lender to dictate to the buyer and seller
the selection of the party to provide the title insurance and closing services in the transaction.

-10-
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benefit that have been included in the lender’s package. (As discussed in the next
section, state law prohibits a lender from requiring the borrower to use a provider of
insurance selected by the lender.)

In sum, providing lenders with a complete exemption froru disclosing information
on the individual services that may be contained in the package is neither reasonable nor

would it advance the purposes of RESPA.

C. State Laws Prohibiting Referral Fees, Inducements for the Placement
of Insurance and Closing Business, and Lender Designations of
Insurance Providers Will Continue to Apply and Cannot Be Overriden
by Determinations of the Secretary Under RESPA § 18.

Not only do RESPA requirements potentially stand in the way of achieving a
lender guarantee/packaging regime through regulatory action, but certain provisions of
state law may also pose a significant obstacle to such a HUD-created regime. At the very
least, these provisions may pose difficulties in seeking to include insurance products,
such as title insurance, in the package.

For instance, several states have enacted provisions similar to RESPA § 8 that
broadly prohibit kickbacks and referral fees in the provision of settlement services in
residential real estate transactions.'' Almost all states have statutory measures that

prohibit the giving of any rebate or inducement by an insurer or insurance agent to a

" See, e.g., Md. Code Ann., art. 27, § 465 (prohibiting any person having any connection
with the settlement of real estate transactions from providing a thing of value or other
consideration for the purpose of obtaining or retaining any settlement service business); Va.
Code § 6.1-2.13:1 (prohibiting any real estate agent, attorney, settlement agent, or lender from
paying or receiving, directly or indirectly, any thing of value or other payment pursuant to any
agreement or understanding that settlement service business shall be referred to any person).

-11-
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lender in order to induce the placement of business. In a number of these states, such
provisions are specifically addressed to title insurance and related services provided by
title insurers and agents.'? Such provisions may inhibit the ability of title insurers and
their agents to offer discounts or special deals in order to be included in the lender’s
package.

Similarly, the overwhelming number of states have prohibitions on a lender
requiring a borrower to use a particular provider of insurance as a condition to making a
mortgage loan."”” Such provisions will prevent lenders from offering a single package
price that includes such services without providing information about the party to provide
the insurance, the amount that will be paid to that provider, and the credit that will be
provided if the buyer selects a different person or company to provide the insurance or
other service."

Even if HUD were able to exempt payments and other things of value between

settlement service providers and lenders/packagers from the prohibitions of RESPA § 8,

12 See, e.g., Cal. Ins. Code § 12404; New York Ins. Code §6409(d); Tex. Ins. Code Ann.
§ 9.30. Some states also clearly prohibit the receipt of such inducements. See, ¢.g., Minn. Stat.
Ann, §72A.08, subd. 2.

" See, e.g., Cal. Ins. Code § 770; Conn. Gen. Stat. Ann. § 38a-816; Fla. Stat. Ann.
§626.9551; I1l. Comp. Stat. Ann. ch. 205, § 5/48.2; Mich. Comp. Laws Ann. § 500.2077; NY
Ins. Law § 2502; and Ore. Rev. Stat. § 746.180. In some states, the prohibition on a mortgage
lender designating a provider extends beyond insurance to include the attorney or the entity to
handle the closing (¢.g., Md. Code Ann. Com. Law § 12-120(c); Minn. Stat. Ann. §507.45,
Subd. 4; and Va. Code § 6.1-330.70 (lender may not require the use of a particular attorney,
surveyor, or insurer)).

' 1t should also be noted that some states require that lenders provide borrowers at the

time of closing with a detailed statement of each charge for a settlement service that the borrower
is obligated to pay. See, ¢.g., Kan. Stat. Ann. § 17-5514; Mich. Comp, Laws. Ann. § 438.31b.

-12-



322

these state law provisions would still be applicable to such payments. Moreover, the state
law prohibitions on lenders requiring the use of a particular insurer would likewise inhibit
a lender from requiring the borrower to use the insurer it had selected for inclusion in its
guaranteed package. None of these provisions may be preempted by the Secretary
pursuant to § 18 of RESPA, 12 U.S.C. § 2616.

Section 18 provides that RESPA does not annul, alter or affect any person from
complying with state laws on settlement practices “except to the extent that those laws

are inconsistent with any provisions of this chapter, and then only to the extent of the

inconsistency.” (Emphasis added.) While the Secretary may determine when such

inconsistencies exist, the Secretary may not determine that “any State law is inconsistent

with any provision of this chapter” if the State law gives greater protection to the
consumer.

Accordingly, the Secretary’s ability to make preemption determinations under
§ 18 only comes into play if a provision of state law is inconsistent with a provision of

RESPA as enacted by Congress. The state laws discussed above are not inconsistent with

RESPA § 8 as enacted by Congress, or with any other provision of RESPA. Thus, the
Secretary has no authority under § 18 to preempt state anti-kickback or anti-rebate laws,
or state laws ensuring that borrowers may select insurance providers, in order to facilitate

a lender guarantee/packaging regime that is a creature of HUD’s regulations.

-13-
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1. HUD SHOULD OBTAIN APPROPRIATE AMENDMENTS TO RESPA
BEFORE LAUNCHING A LENDER GUARANTEE/PACKAGING
REGIME.

While the previous sections have discussed HUD’s exemption and preemption
authority to encourage a lender guarantee/packaging regime, there is a broader concern
regarding HUD’s regulatory authority that deserves consideration. On a mater that has
such enormous potential to create serious, adverse and, perhaps, unintended
consequences for the continued healthy operation of the residential real estate market in
the United States, HUD should be extremely cautious about setting sail on a regulatory
endeavor that lacks both (i) clear legislative support, and (ii) the statutory infrastructure
to support the new regulatory regime.

As HUD has come to appreciate, RESPA’s rules are not only important to
consumers, but affect in fundamental ways the operations of literally hundreds of
thousands of business and firms located in every county in the United States. These
enterprises deal with the most significant investments that most consumers ever make and
seek to ensure stability, safety and efficiency in the buying, selling, and lending on the
security of, real estate. As a consequence, changes imposed on these industries that are
not the natural development of economic or technological forces can frequently threaten
serious disruptions that may adversely affect both the industries and the customers they
serve,

Moving the country to a regime of lender guarantees of packaged closing costs is a
most significant governmental step with serious potential for disruption and dislocation.

If HUD believes it is a desirable direction in which to move, it should ask the Congress

- 14-
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for specific policy direction and for such amendments to § 8 and to other provisions of
RESPA as may be appropriate and needed. These are major policy judgments for which

appropriate statutory guidance and enforcement mechanisms are essential.

¥ K %k k%
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Good afternoon Mr. Chairman, my name is Gary Garczynski. Iam a homebuilder
and developer from Woodbridge, Virginia, and much of my business focuses on
redevelopment of urban areas and the inner ring of older suburbs. I am the Immediate Past
President of the National Association of Home Builders. I am pleased to have this
opportunity to testify today on behalf of the 205,000 member firms that comprise the
NAHB federation.

Last summer, HUD published a proposal, which, if implemented, would
significantly change its regulations pertaining to the Real Estate Settlement Procedures Act
(RESPA). NAHB’s comments focus on two major elements of HUD’s proposal: changes
in the nature and content of current requirements for disclosure of the costs of mortgage
transactions to consumers -- the Good Faith Estimate; and, the addition of an option for
lenders to offer a package of settlement services at a guaranteed cost — the Guaranteed
Mortgage Package.

It is clear that HUD intends to increase the transparency and reduce the complexity
of mortgage transactions by improving the disclosure of mortgage fees and expenses to
consumers. NAHB applauds this initiative and believes the effort has great potential to
simplify mortgage shopping and loan closings. The proposed changes should also lower
mortgage transaction costs and help minimize unexpected charges at the time of loan
settlement.

NAHB is working as an enthusiastic partner in efforts to expand homeownership
opportunities, particularly for minority households. We view the RESPA changes
proposed by HUD as important to advancing these efforts. The complexity and cost of the
home financing process have been major impediments to increasing minority
homeownership rates and HUD’s proposed regulatory changes would do much to increase
access to mortgage financing.

Any proposal as sweeping as the one HUD has undertaken is bound to raise some
questions, and NAHB does have a few concerns with respect to some aspects of the
Proposed Rule. NAHB’s concerns relate mainly to the circumstances involved in
processing mortgages for newly built homes, which typically involve a fairly lengthy loan
origination process.

Good Faith Estimate

Under the requirements for the Good Faith Estimate, the Proposed Rule does not
make clear when changes in the transaction warrant a new disclosure. Re-disclosure will
be burdensome to lenders in a new construction environment, where the loan origination
period, which covers the span from start to completion of the home, may last four to nine
months or more. Many changes can, and normally do, take place during the construction
process. For example: changes in the purchase price due to changes in the buyer’s
preferences on options; changes in the relative attractiveness of mortgage products; and,
variations in the financial circumstances of the home buyer. Changes in the purchase price
of a home directly impact the cost of document stamps and transfer taxes. Similarly,
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changes in the loan amount affect the fee charged for lender’s title insurance. Changes ina
home’s sale price can also prompt home buyers to seek different loan products because of
changes in the funds needed to complete the sale.

Guaranteed Mortgage Package

The concept of a Guaranteed Mortgage Package is appealing and could reduce
consumer costs, primarily through originators’ negotiations with settlement service
providers. However, a guaranteed package that is determined at loan commitment and
lasts until settlement on a new home transaction puts the packager in a position of
excessive risk. This may lead the original packager to offer less competitive terms than
packagers who have an opportunity to offer a package closer to the date of the projected
loan closing, Wider tolerances in guarantees would be needed for a new home transaction
where the price and loan amount often change dramatically over the construction period.

NAHB Recommendations for Financing Quotes on Newly Constructed
Homes

For both the Good Faith Estimate and the Guaranteed Mortgage Package, NAHB
proposes an alternative based upon a days-until-closing threshold for providing final
quotes and guarantees. For example, a lender would provide preliminary estimates at
initial application and then issue final, guaranteed estimates thirty or sixty days prior to
closing. This procedure would be comparable to the timing of guarantees that would be
made in financing an existing home purchase. Further, this solution would allow the
customer sufficient time to shop again if the final package was deemed to be less
competitive, while providing the lender an opportunity to adjust those components of the
package that actually changed during the often significant duration since the original
application.

Other Issues of Concern

There are a number of other issues that must be clarified or resolved prior to the
implementation of the proposed RESPA regulations. Two areas of concern to NAHB are
the Truth in Lending Act and state laws governing real estate transactions.

Truth in Lending Act Issues

Meaningful reform of the settlement process must address the requirements of the
Truth in Lending Act. The Guaranteed Mortgage Package approach of reducing the loan
offer to two numbers -- settlement package price and interest rate - effectively eliminates
the need for an APR calculation. To continue to calculate and disclose an APR would
likely be confusing to consumers and may actually diminish the desired results under the
Guaranteed Mortgage Package proposal. We are concerned that pricing agreements
negotiated between service providers and packagers could subject the APR calculation to
manipulation through a shifing of the cost of fees included in the APR to fees outside the
calculation. Therefore, we recommend that Congress allow the Guaranteed Mortgage
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Package to satisfy or replace Truth in Lending Act requirements for those mortgage
transactions involving such a guarantee.

Conflict with State Laws

NAHB believes that the proposal may conflict with the laws in many states,
particularly with regard to state anti-rebate statutes, which might prevent packagers from
negotiating a better price for required items such as title insurance. In addition, many
states have anti-affiliate laws that would prohibit firms that are affiliated with the lender
from having products or services included in a Guaranteed Mortgage Package.

Conclusion

In closing, NAHB recognizes the effort HUD has put into correcting some salient
shortcomings in an otherwise effective housing finance system. We strongly support the
intent of HUD’s efforts. However, loans for new homes, which represent more than a
quarter of annual purchase mortgage originations, have unique characteristics that must be
specifically addressed in any RESPA reform.

We are confident that, in drafting a final regulation, HUD will fairly address the
concerns that have been expressed regarding the proposal. NAHB believes it is possible
for HUD to increase the transparency of mortgage transactions by improving the disclosure
of mortgage fees and expenses to consumers without disrupting mortgage services.



329

STATEMENT
OF
CHARLES 3. MENDOZA

MEMBER, AARP BOARD OF DIRECTORS

FOR THE HEARING ON:

“SIMPLIFYING THE HOME BUYING PROCESS: HUD’s PROPOSAL TO REFORM
RESPA”

BEFORE THE

SUBCOMMITTEE ON HOUSING AND COMMUNITY OPPORTUNITY
OF THE
COMMITTEE ON FINANCIAL SERVICES

U.5. HOUSE OF REPRESENTATIVES

FEBRUARY 25, 2003
2128 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, D.C.

National Headguarters | 601 E Street, NW | Washington, DC 20049 | 202-434-2277 | 800-424-3410 | 877-434-7598 toll-free TTY



330

Good afternoon Chairman Ney, Ranking Member Waters,
and Members of the Subcommittee on Housing and
Community Opportunity. My name is Charles Mendoza. I

am a member of AARP’s Board of Directors.

I appreciate this opportunity to offer AARP’s assessment of
the U.S. Department of Housing and Urban Development’s
proposal to reform the Real Estate Settlement Procedures
Act. We believe there is a clear need to simplify and
improve the process of shopping for and obtaining home
mortgages. AARP strongly supports the thrust of HUD's
approach for reforming today’s confusing settlement

process.

For nearly a decade, AARP has been actively advocating for

reform of RESPA with these objectives in mind. Many

3
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homebuyers are mid-life Americans buying a long awaited
first home, or those who are trading up, and older
Americans who are restructuring their households as they
approach their retirement years. Unfortunately, the existing
RESPA disclosure requirements have turned a virtue into a
vice by inhibiting rather than facilitating competition for loan

products and comparative shopping by homebuyers.

Chairman Ney, because of the importance and complexity of
the issues being raised, I have attached to my statement a
copy of AARP’s detailed agency comments regarding the
proposed RESPA reform rule. If space permits, I would like
to request that our comment letter be made part of today’s

hearing record.

HUD’s proposal contains three major provisions:
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e enhanced disclosures of mortgage broker or loan
originator compensation,

e revisions to the Good Faith Estimate system - often
referred to as GFE Disclosure, and

« the availability of guaranteed mortgage packages that
include guaranteed settlement costs and interest rates.
This loan package is often referred to as the GMP

option.

In the limited time I have to address the Subcommittee, 1
would like to highlight several key features of our agency

comment letter as they relate to these provisions:

e First, AARP supports HUD's proposal to streamline and
improve the Good Faith Estimate system and to create
a new disclosure form to permit the offering of a

Guaranteed Mortgage Package. The GMP package
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carries with it guaranteed loan terms and settlement

costs;

e Second, we support HUD's proposal to streamline and
improve the accuracy of the GFE option. The proposed
changes will offer significant advantages to borrowers
over the current system by creating greater certainty.
The revised GFE will be especially beneficial for
subprime borrowers who will receive firmer costs
information without risk of losing important consumer

protection rights;

¢ Third, we favor the GMP as a novel concept to promote
true comparison shopping by providing certainty for

consumers at an early shopping stage;
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o Fourth, we strongly recommend, however, limiting the
GMP package to the competitive “prime” market until
knowledge regarding subprime market behavior
becomes more standardized and reliable. Our concern
is that the subprime market has not yet developed the
required market information that is necessary for

creating competitive pricing standards;

e Fifth, in our comments to the Department, we detail
the need for clearer enforcement mechanisms for the

GFE and the GMP; and lastly,

e We suggest revising the proposed GFE and GMP
disclosure forms to improve their clarity and

comprehensibility.
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Arcane as the language of RESPA may be, the substance of
RESPA is tied directly to a central component of the
American Dream — the expectation that most Americans will

be able to afford to own a home.

We appreciate the purpose served by this hearing in
focusing public attention on an important rule-making
proposal and process. I will close by saying that while a
number of important and useful modifications can and
should be made to the proposed RESPA rule before final
promulgation by HUD, we strongly support the Department’s

efforts to move this rule forward.

I would be happy to answer any questions you may have.
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October 28, 2002

Rules Docket Clerk

Office of the General Counsel

Room 10276

U.S. Department of Housing and
Urban Development

451 Seventh Street, S.W.

Washington. D.C. 20410-0500

Re:  Comments on the proposed RESPA rule to simplify and improve the process
of obtaining mortgages to reduce settlement costs to consumers per 67 Fed.
Reg. 49134 (July 29, 2002).

[Docket No. FR-4727-P-01]

Dear Sir or Madam:

AARP appreciates the opportunity to offer its comments to HUD on its Proposed Real
Estate Settlement Procedures Act (RESPA) Rule to simplify and improve the process of obtaining
mortgages to reduce settlement costs to consumers. 67 Fed. Reg. 49134 (July 29, 2002). AARP
has worked with HUD on this issue for many years and is gratified that HUD has taken a giant
and creative step forward to protect consumers in their mortgage transactions. AARP
congratulates HUD on its insightful approach to reforming the GFE and its bold foray into
guaranteeing costs and interest rates for consumers of home mortgages.

HUD's proposal is extensive and comprehensive. AARP"s comments, are of necessity,
lengthy as well. AARP supports HUD's decision to modernize the home morigage market and
streamline disclosures and offers its constructive comments to advance HUD’s laudable goals.
AARP offers constructive comments to bolster and solidify this innovative and exciting proposal.

AARP’s comments are presented in three sections:
GFE-Good Faith Estimate;

GMP-Guaranteed Mortgage Package;
Other miscellaneous comments.

AR Y

In these sections, AARP offers an analysis of the relevant form, proposes its own simplified and
revised form (as presented in Appendices I and II), offers additional comments and responds to
the relevant questions posed by HUD.
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As HUD has verv publicly recognized. its nove! proposal does not address or seek to
remedy the very real problems presented by predatory mortgage lending. - AARP pledges to
continue to work with HUD to combat these problems and eliminate the scourge of predatory
lending. To further this goal AARP proposes that the GMP be tested first in the competitive
prime market. At the same time, AARP will work with HUD 1o create conditions that will further
competition in the subprime market and improve the financial literacy of homeowners in that
market. AARP is verv mindful of the abuses of predatory lending and their disproportionate
impact on older Americans. AARP’s comments seek to ensure that the proposed Rule does not
inadvertently exacerbate this problem.

GOOD FAITH ESTIMATE

AARP applauds HUD's efforts to undertake reform of the GFE disclosure. The
complexity of the mortgage marketplace makes estimating and disclosing potential costs a great
challenge. Indeed, one of the original driving forces behind mortgage reform was the need to
merge or consolidate the disclosures required by RESPA (the GFE and HUD-1) and by the Truth
in Lending Act {TILA). This was thought to be beneficial both to the mortgage industry and to
consumers because it would streamline the federal disclosures and at the same time make them
more transparent. In addition, AARP and others pointed out that the oblique disclosure of
payments from the mortgage lender to the broker put a veil over the underlying nature of the
transaction and deprived the borrower of the ability to choase the structure of his/her own
mortgage.

Our comments on the GFE are presented in three parts. Part I offers comments that
correspond to the sections in the proposed GFE form. Part II presents AARP’s responses to
HUD’s questions regarding the GFE. A proposed revised GFE is attached as Appendix 1.

GFE: Part] The GFE Form

It is clear that the GFE needs to be updated. We believe the proposed GFE form could be
further simplified to make it 2 more user-friendly tool consumers need.  AARP suggests that
consumer understanding of the critical information offered by the GFE would be greatly enhanced
by the following changes:

1. OUR SERVICES. AARP recommends that this section be eliminated for several
reasons:

*  The cost information in the form speaks for itself; the additional verbiage does not
add clarity to the transaction. In fact, the information under LA, which states
how much the originator is charging the consumer, will do more to clarify the
originator's armn’s length role than any descriptive paragraph could.

= The language in this section of the form is too legalistic and uses terminology
unfamibiar to consumers. For example, the terms, “loan originator” and “funding
source” are not part of common vocabulary.

= Any general description of the originator’s role may be inaccurate as, for example,
some originators may be acting as agent, etc.; as a result, this section does not

=)
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advance the consumer’s understanding of the originator’s role.

On the other hand. the language, “You should compare the prices in the boxes below and
shop for the loan orizinator.| morteage product. and settlement services that best meet vour
financing needs” should be retained either in this location or elsewhere on the GFE. The
proposed underlined language sends the message that consumers need to shop in order to obtain
the best prices; it is so important that HUD may wish to focus the consumer’s atiention on it by
using bold lettering or some other device or even by placing it as a legend on each page of the
GFE.

1. LOAN TERMS. This section should be retitled to read. “ESTIMATED LOAN
TERMS™: AARP believes that it is important to highlight the differences between the GFE and
the GMP. 1t is therefore essential to make clear to the borrower that, unlike the GMP, all aspects
of the loan described in the GFE are estimates and the loan terms are not guaranteed. At the same
time, the estimated loan terms do form the basis for the transaction between borrower and
lender/broker and it is therefore useful to require that they be disclosed on the front page of the
GFE in an easy to read format. We suggest the following layout with the addition of boxes that
can be checked to indicate whether those elements are included in the proposed loan terms:

! As discussed, the term, “loan originator” is not part of evervday language and should be replaced
with “lender or mortgage broker.”
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Mortgage Amount:
Interest Rate:
o Fixed
o Adjustable
Term of Loan: {vears)
Number and dollar amount of monthly payments
including:
principal
interest
mortgage insurance
real estate taxes
o hazard insurance
If an adjustable rate loan, maximum monthly payment $
o Balloon payment: $ dueon____
o Maximum prepayment penalty $

oo

It is important to display all loan terms in the same location to avoid consumer confusion
and the opportunity for bait and switch. Displaying all important Joan terms on page 1 will
facilitate accurate comparison shopping. For example, the proposal to display some loan terms on
page 2 is likely to have the unintended consequence of leading some consumers to conclude that a
proposed 15 year balloon mortgage loan is really a 15 year amortizing mortgage loan because the
balloon is not shown on page 1. In addition, a consumer may unwittingly compare two different
15 year loans and conclude that one with a slightly higher interest rate (but no balloon) is a better
loan, because of the failure to identify the balloon on page 1. To the extent that unscrupulous
lenders or brokers wish to deceive borrowers about certain terms of their loans, separating the
loan terms, particularly those that are associated with predatory loans (such as balloons,
prepayment penalties and adjustable rates) facilitates that deception.

We believe that certain other disclosures should be added, while others may be able to be
deleted. For aloan with a prepayment penalty, it is important for the consumer to know what is
their maximum exposure. It may well be that a consumer would be willing to trade off a lower
interest rate for a relatively inexpensive prepayment penalty. However, few consumers would
knowingly agree to a Joan with a prepayment penalty that could cost as much as 6 monthly
payments—a common feature of predatory loans. In order to enable consumers to make that
comparison we recommend that the maximum prepayment penalty be shown as a dollar amount.

Adjustable rate loans should similarly be disclosed on page 1. We recommend that these
disclosures be reduced to only the most critical elements: initial rate, initial monthly payment and
maximum monthly payment. It is the maximum monthly payment that is of greatest interest to
the consumer and the number that will best enable comparisons between other adjustable rate
loans and fixed rate loans. In our experience in litigating predatory lending cases, consumers are
often unaware that they have a loan whose rate can adjust, but even when they are “aware” they
have been persuaded that the payment cannot increase very much. Providing the maximum
monthly payment will enable consumers to see their maximum exposure and assess whether that
is a risk they are willing to take. Similarly, we would delete the additional disclosure of the
percentage that is attributable to morigage insurance and simply indicate (by checking the
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applicable box) that morigage insurance is included in the monthly payment.

1. SETTLEMENT COSTS. HUD's proposed reduction of disclosed settlement costs to

eight caiegories is a significant improvement over the current GFE. AARP believes that several
additional categories of costs can be combined, further simplifying the GFE and contributing to
enhanced consumer comprehension. AARP recommends reducing the number of categories of
settlement costs from the proposed eight to the following three categones:

Net Charges By Broker and Lender
Title and Settlement Services
Other Necessary Charges.

Net Charges by Broker and Lender. AARP recommends changing, “Origination
Charges™ to “Net Charges by Broker and Lender:”

Y

YoV

“origination charges™ is a creature of regulation, but will not be understood by
average Consumers.

it is important to use plain language to increase consumer comprehension.
calling this category what it is~charges by the broker and lender--would be more
easily understood by consumers.

Title and Settlement Services. AARP recommends merging categories C, D, & E into
one category of title and settlement services. The only distinction among lines C,D & E
is whether the lender will require the use of a particular third party or in-house provider
for a particular service or whether it will allow the consumer to shop for that service. As
currently structured, the separation into three categories can lead to problems:

i

>

Y

lack of comparability--since each lender will be free to determine what services are
required versus shoppable, dividing these services into three cost categories will
undermine cornparability and inhibit comparison shopping;

confusion among borrowers--GFEs from different lenders can include the same
services in different categories~for example, one lender may require the use of an
identified appraiser and therefore include the appraisal cost in category C, (and
identify it as required on the attachment) while another GFE may permit shopping
among a group of appraisers and therefore include the cost in category E (and
identify 1t as “shoppable” on the attachment).

While AARP recognizes the desirability of holding loan originators to their
estimates whenever possible, we believe that comparison shopping would be
facilitated and confusion among borrowers reduced by combining all charges into
one line entitled “Title and Settlement Services.” Even if HUD should decide 1o
permit a tolerance of up to 10% on the entire category. any resulting ambiguity
should be outweighed by the benefits of transparency and comparability. A
breakout of services and an identification of services that can be shopped for can
continue to be provided on Attachment A-1.

Other Necessary Charges. A third category should be created inclusive of F, G, H, & 1

w
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and borrower’s title insurance. A 10% tolerance would apply to these charges as well.

In addition to reducing the number of categories on the GFE, AARP would eliminate the
references to the lines of the HUD-1 that are proposed 1o be Jocated next to each category of
settlement costs on the GFE. At the GFE stage. the consumer has no frame of reference for the
line numbers referred to on the HUD-1. As such, these references add a level of intricacy to this
already complicated disclosure without contributing to the consumer’s understanding. This
suggestion is not intended to affect any instructions regarding the proper allocation of fees on the
HUD-1. It simply suggests that the consumer will find that information more confusing than
beneficial at the GFE (shopping) stage.

I A. Origination Charges and IIl. B. Interest Rate Dependent Payment. We
commend HUD for including these sections on the GFE 1o better inform the consumer about the
true amount of charges that are being imposed to originate his/her morngage loan. We hope that
the transparency provided by these disclosures will create downward pressure on mortgage costs.
Including this breakdown of information is an extremely important step toward assuring that
consumers receive the benefits that should accrue to them from increased interest rates. It should
promote more shopping and consumer scrutiny of lender and broker charges. This information
educates consumers on the relationship between interest rate and origination costs and sets the
stage for allowing consumers to select among three loan choices displayed on page 2.

AARP applauds HUD's identification of the yield spread premium as money that belongs
to the borrower. This designation reflects the reality that the yield spread is a cost to the consumer
of making the Joan and only the consumer can direct how it is to be used. AARP believes that
there has been extensive abuse of the yield spread premium by brokers and lenders up to this
point in time resulting in unnecessarily high costs to consumers. While we do not believe that this
will protect the most vulnerable borrowers, whose interest rates are often increased dramatically
without any corresponding benefit, we believe it will enhance the ability of many consumers to
use the vield spread premium to reduce or eliminate out of pocket costs on their loans.

We would combine sections IILA and IILB., “Net Broker and Lender Charges.” In
addition, AARP recommends that the sub-categories be descriptive phrases, in plain English to
facilitate consumer comprehension. We think this clarification will enhance the borrower’s
understanding of how his/her choice of loan terms affects the yield spread premium or discount
points charged on the loan.
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Proposed language:

1. SETTLEMENT COSTS:

A Net Charges by Broker and Lender $500

1. Lender and Broker Charges (owed by borrower) $2,000
(See Antachment A-1)

2. Payments Based on Your Interest Rate
(a) Additional amount borrower will pay
toward Charges (reduces interest rate) + $0
(b)Y Amount lender will pay toward Charges

{Because of increased interest rate) - $1.500
$ 500
B. Title and Settlement Services $1,500
(See Antachment A-1)
C. Other Necessary Charges $300
Net Settlement Costs Due From Borrower (cash to close) $2.500

IV. OPTIONS TO PAY SETTLEMENT COSTS AND LOWER YOUR INTEREST RATE

AARP applauds HUD for including this section which both educates consumers about the
relationship among Interest rate, financed payments and cash payments at closing and offers them
choice in selecting terms best suited to their needs. As AARP has maintained for many years,
offering the consumer a range of choices is critical o informed decision making. We are therefore
encouraged that HUD has chosen to provide consumers with three alternative Joan choices.
AARP is hopeful that offering consumers these choices is a first step that will improve
consumers’ ability to shop in the subprime market.

We are suggesting an alternative format for presenting the three loan choices. We believe
that consumers will find it easier to understand and use this information if it is presented in an
easy-to-read format, such as we have suggested for I1. Estimated Loan Terms and 1. Settlement
Costs rather than in a grid format. In addition, we agree with HUD that the three loan offers
should be tailored to the individual consumer and should not be generic examples. We believe
that all originators should be required to present these three choices in a uniform manner so that
consumers can comparison shop. We are including five choices to show a greater range of loans
that an originator might offer to a consumer. Among these choices we have also included one
loan in which a consumer would obtain a lower interest rate (and no vield spread premium) in
exchange for agreeing 10 a prepayment penalty. AARP is concerned that consumers not be
compelied to accept a prepayment penalty. We believe that HUD should require originators to
offer at Jeast one Joar choice without a prepayment penalty.

AARP would substitute the format below for the grid in IV, We would retain the descriptive
language that precedes the grid.
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Your loan will cost $2,000 in Charges by Broker and Lender and an additional $2.000 in
Settlement costs for a total of $4.000. You have several choices about how to pay for these costs.

Choice #1-- Lender will pay $1.500 toward the Charges by Broker and Lender
You will pav a total of $2,500 at closing:
$500 for Charges by Broker and Lender,
+ $2.000 for settlement costs at closing.

Loan terms of:
(same as choice on page 1)
Mortgage Amount: $100,000
Interest Rate: 7 %
= Fixed
0 Adjustable
Term of Loan: 30 (years)
Number and dollar amount of monthly payments: 360 payments of § 665.30
If an adjustable rate loan. maximum monthly payroent $
2 Balloon payment: $0
0 Maximum prepayment penalty $ 0

Choice #2 ~ Lender will pay $2,500 toward the Charges by Broker and Lender
You will pay a total of $1,500 at closing:
-$500 for Charges by Broker and Lender,
+ $1.500 for setilement costs at closing.

Loan terms of:
Mortgage Amount: $100,000
Interest Rate: 7.25 %
« Fixed
o Adjustable
Term of Loan: 30 (years)
Number and dollar amount of monthly payments: 360 payments of $ 682.18
If an adjustable rate loan, maximum monthly payment $
o Balloon payment:
3 Maximum prepayment penalty $ 0

Choice #3 -- Lender will pay § O toward the Charges by Broker and Lender
You will pay a total of $4,000 at closing:
$ 2,000 for Charges by Broker and Lender,
+ $2.000 for settiement costs at closing.
Loan terms of:

Mortgage Amount: $ 100,000
Interest Rate: 6.75 %
*  Fixed
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o Adjustable
Term of Loan: 30 (vears)
Nurmber and dollar amount of monthly payments: 360 payments of § 674.54
If an adjustable rate loar, maximum monthly payment $
2 Balloon payment:
2 Maximum prepayment penalty § 0

Choice #4 -- Lender will pay $ 0 toward the Charges by Broker and Lender
You will pay a total of $4,000 by borrowing an additional $4.000 in your loan
$2.000 for Charges by Broker and Lender,
+ 32,000 for settlement costs at closing.
Loan terms of:

Mortgage Amount: § 104,000
Interest Rate: 6.75 %
=  Fixed
o Adjustable
Term of Loan: 30 (years)
Number and dollar amount of monthly payments: 360 payments of $ 674.54
If an adjustable rate loan, maximum monthly payment $
a2 Balloon payment:
o Maximum prepayment penalty $ 0

Choice #5 -- Lender will pay $ 0 toward the Charges by Broker and Lender
You will pay a total of $4,000 at closing:
$2,000 for Charges by Broker and Lender,
+ $2.000 for settlement costs at closing.
Loan terms of:

Mortgage Amount: $ 100,000
Interest Rate: 6.25 %
= Fixed
0 Adjustable
Term of Loan: 30 (years)
Number and dollar amount of monthly payments: 360 payments of $ 615.72
If an adjustable rate loan, maximum monthly payment $
2 Ballooppayment:____
0 Maximum prepavment penalty $ 1,500

V. ADDITIONAL LOAN TERMS. AARP believes that all important loan terms should be
disclosed in a consolidated form on page 1. We would delete this section.




345

GFE: PartII AARP'S Responses to HUD Questions 1-11

(HUD's quesuons are in italics; AARP's responses are in bold)

jo]

As proposed in Section Il A. (1), the proposed GFE form would brieflv explain the
originator's funcrions and that the borrower, not the originator, is responsible for
shopping for his or her best loan. Does the language proposed adequately convey this
message? If the commenter thinks otherwise, it should provide aliernative language for
the form that berter explains the loan originator’s function to the borrower. Should the
form alse address agency requirements under staie laws and how?

The proposed language is confusing and does not assist the borrower in
understanding the transaction or the “originator’s” role. In addition, to the extent
that state law decrees otherwise or to the extent that the borrower and the originator
agree to a fiduciary relationship, the language is inaccurate. We think this form
should be as simple and clear as possible. As a result, we would delete this section in
its entirety and retain only the underlined language that encourages shopping. See
comments above.

In Section HI.B.(2) c., the proposed rule requires that the amounts estimated on the GFE
Jor mortgage broker and lender originazion charges may not vary at settlement absent
unforeseeable circumstances. Should the rule provide for this “unforesecable
circumstances” exception? Are the particular circumsiances specified in HUD's
formularion in this proposal sufficiently encompassing? What evidence should a broker
or lender be reguired 1o retain to prove the existence af such circumstances and justify
any increase in charges at settlement?

AARP believes that this exception is unnecessary and is concerned that it may
encourage lenders/brokers to game the system. For example, it is difficult to
understand why a flood would cause broker compensation to change or how it could
affect government recording fees which are fixed. In addition, there is no indication
as to what level of prool would be required that a particular disaster necessitated the
increased charge. Is it contemplated that a disaster must be local in order to permit
an increased charge or would lenders/brokers throughout the country have been able
to use events of 9/11 to increase charges, whether or not their local economy was
affected? While we believe the proposed exemption is unnecessary and could
promote litigation, if HUD chooses to allow it, it should create a rule that sets clear
standards and imposes strict document retention requirements.

In Secrion I11.B.(2)c., the proposed rule establishes a 10% limit, or “tolerance,” for
categories of sertlement services and costs including third parry services that the borrower
shops for and escrow/reserves by which such costs cannor exceed the GFE

estimates by 10% at scitlement absent unforeseeable and extraordinary circumstances. I
also esiablishes zero tolerances for origination charges and lender required lender
selected third party costs and government charges that cannot vary from the estimate
through settlement absent unforeseen circumstances. Are these appropriate tolerances
and tolerance levels or should other 1olerances/iolerance levels be established for these
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categories? Also, should a 10lerance be established for borrower s title insurance? What
aliernative or additional means might be emploved 1o ensure that loan originators 1ake the
care necessary 10 complete the GFE 10 ensure that it represents a Good Faith Estimate of
final settlement costs?

In AARP's experience, GFEs are often the subject of abuse and even a tool in the
arsenal of the bait and switch predatory lenders. The problems range from
providing multiple and conflicting GFEs, to understating the actual costs of the loan,
to failing to provide the GFE until the date of settlement. AARP believes that most
of the tolerances built into the proposed Rule will force brokers and lenders to take
the representations of the GFE more seriously and will assist borrowers in
comparison shopping, in both the prime and subprime markets.

AARP supports zero tolerances for origination charges. 1t is completely reasonable
to require lenders and brokers to be aware of and fix their own charges from the
outset. This is particularly important in the subprime market where the most
egregious abuses occur. While we support HUD s decision to reduce to the greatest
extent pussible the wiggle room that currently exists for other settlement charges,
AARP believes (as discussed above) that a tolerance of as much as 10 % could be
allowed for the entire category of AARP’s proposed category, Title and Settlement
Services, even if those services and providers are required by the lender. AARP does
not support tolerances in excess of 10% for any provider selected or suggested by the
originator, or for any other easily ascertainable charges. These would include
owner’s title insurance and per diem interest.

HUD's position that all fees be returned if final costs exceed tolerances would assist
in ensuring accurate GFEs but would not assist borrowers who are unable to walk
away on the settlement date. HUD could require a rebate of any fee that exceeds
tolerances on GFE. In addition, AARP recommends that HUD identify as an “unfair
and deceptive practice” the charging of any fee at settlement that exceeds the
tolerance established in the Rule.

In Section 111. B.(2) d., the proposed rule would amend Regulation X 10 make clear that
loan originators may enter inio volume arrangements where such discounted prices are
charged 10 their customers. Commenters are invited to provide their views on the
ramifications, if any, of this clarification.

AARP agrees that RESPA permits an originator to negotiate volume-based
discounts, as long as they are passed on to the borrower.

In Secrion [II. B. (2} ¢.. the proposed rule requires that the 1olerances will apply to the
GFE from the time the form is given by the loan originator through seitlemen:. Also, in
case it iakes a substantial time for the borrower to decide 10 use the loan originator from
the date the form is given, the rule and the form provide that the GFE need only be open
for borrower acceptance for a minimum of 30 days from when the document is delivered
or mailed 10 the borrower. Afier that rime, the GFE could be ratified or superseded by the
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originator at the borrower's request. Is this expiration date appropriale (0 prolect
against unnecessary costs flowing from an indeterminate liability or for other reasons?

Yes.
Is 30 days 100 long or too short?

AARP believes that 30 days is a reasonable amount of time for a borrower to shop
and to make a decision to select a loan product and originator.

Another possibility that commenters may consider is whether the numbers on the GFE
should apply only from the time the borrower enters into an agreement with the loan
originalor.

We do not understand how this idea would assist borrowers in shopping. If the GFE
numbers do not apply during the shopping peried, they serve no purpose in
promoting shopping. Instead, this would provide an opportunity for bait and switch
since new numbers could be presented at the time the borrower enters into an
agreement with the originator and commits to paying money. HUD’s effort to
promote shopping, which is particularly important in the subprime market, would be
undermined by making this change in the proposed rule.

HUD also invites conmmenters’ views on whether HUD now should require a borrower’s
signature on the GFE to memorialize acceptance and begin the period during which the
estimates are binding.

AARP believes that it would be inappropriate to require the borrower’s signature as
a prerequisite to making the GFE estimates binding. Again, that procedure suggests
that a borrower would not have reliable estimates with which to shop among
different originators. Similarly, it is unclear what effect is contemplated by
requiring the borrower’s signature or what is meant by the phrase, “to memorialize
acceptance.” Surely a borrower could not be held to a commitment to enter into a
loan with a particular originator without a firm commitment from the loan
originator as to interest rates, loan terms, etc. Moreover, under current practice,
borrowers remain free to shop among originators and lose their application fees if
they find a more favorable loan. HUIY's expressed intent in revising the GFE to
encourage shopping and competitive pressure on pricing could be undermined by a
signature requirement. Similarly, AARP is concerned that some originators might
use the signature requirement to game the system, for example, by intentionally
neglecting to obtain borrower signatures. Such originators, under this alternative
proposal, would retain the ability to reset fees and undermine the intent to hold
originators more strictly to their estimates on the GFE.

6. In Section I1l. B. (1)b., the proposed rule simplifies the GFE by placing all loan
origination cosis in a small number of primary categories. This is intended 10
Jacilitate borrower undersianding and shopping of major loan costs and minimize
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the proliferation of “junk fees” and duplicarive charges. How could the GFE be
made even simpler 1o facilitate borrower shopping?

AARP applauds HUD for simplifying the GFE. As discussed in our comments
above, AARP has proposed several ideas for further streamlining the GFE.

In Section IIl. A. (3), the proposed rule requires that on the front of the proposed
Jform mortgage brokers disclose the lender credir right below the to1al origination
charges to: (a) make the borrower aware of the effect that the credit has 1o reduce
toral origination costs; (b} avoid confusion among borrowers, and (¢} avoid giving
any competitive disadvantage 10 either a broker or lender for the same loan.

What, if any, other approach to address these concerns is berter and why?

See AARP’s comments above which suggest a different and more easily
understandable method of disclosing the yield spread to the borrower.

Should the new GFE form disclose this credit ar the bottom of the proposed form
because the credit can be applied 10 all settlement costs?

AARP believes that it is preferable to retain the credit in the proposed
location. That makes it clear that the yield spread is a method of paying the
loan origination fees. The yield spread might also be used to offset some or all
of the settlement costs. This could occur in a brokered transaction if the vield
spread exceeds the total origination fees; such a credit would be shown as a
negative number, which would offset some or all of the settlement costs listed
below.

As proposed in Section 11LA.(3). as another step ro avoid borrower confusion and
any competitive disadvantage among lenders and brokers, the proposed rule
breaks out on Anachment A-1, rather than on the front of the proposed form, the
“Loan Origination Charges” into “Lender Charge” and “Broker Charge.” How,
if ar all, does this approach advaniage or disadvantage either lenders or brokers
or confuse borrowers in comparison shopping? Would the indusiry and borrowers
be berter served if there is a breakour of “Lender charges” and “Broker charges”
on the front of the form and why?

No, it is important to keep the form as simple as possible. It really shouldn’t
matter who among the originators is recetving the charges, as long as
borrower can see the total cost and compare it to costs of other originators.

As proposed in Section IILB.(2) e, the new GFE will consolidate cerain charges
into lump sum categories (e.g. lender required third party services). To permir the
borrower 10 compare the new GFE 10 the HUD-1, it will be necessary for HUD 10
establish additional instructions to guide the reader so that the new GFE could be
compared to the HUD-1. Would it be berter 10 change the HUD-1 50 the fee
categories correspond o the groupings on the GFE and the two documenis can be

b
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more easily compared?

Possibly, but only after simplifying the GFE (as suggested above) so that it is
more readable and understandable.

If commenters support changes to the HUD-1 to make it more comparable to and
compaiible with the new GFE, how exiensive should these changes be and in what
areas? Should the HUD-I continue 10 list all charges for services or should it also
be shortened and simplified as well 1o cover only categories of services?

It could present a problem for TILA compliance/remedies if certain charges
were lumped together.

10.  Should a safe harbor from Section 8 scrutiny be established for transactions where
the mortgage broker signs and contractually commits 1o its charges on the GFE?

No. AARP has never supported a Section § exemption for fixing a morigage
broker’s fee. Throughout the years of discussion of this issue, the lynchpin of
AARP’s support for such an exemption as applied to a mortgage broker has
always been that a broker must fix the fee and offer the consumer choice in
paying it by presenting three choices of interest rate and costs to close.

The purpose of proposing this safe harbor would be to encourage a firm
contractual commitment to borrowers, before they pay a fee and commit to a
particular morigage broker, so thar the borrower can shop among mortgage
brokers. Considering the proposed changes to the GFE, the proposed packaging
safe harbor and HUD’s current guidance on morigage broker fees, is this safe
harbor necessary for industry or borrowers and why?

AARP does not believe that fixing a broker fee confers a benefit on the
borrower that would justify depriving the borrower of a Section 8 remedy.
HUD’s GMP proposal would enable mortgage brokers to avoid Section 8
liability while conferring a benefit of certainty as to interest rate, mortgage
terms and settlement costs that would not be available to consumers who do
business with mortgage brokers who fix only their own fee.

In light of the proposed rule’s other provisions is any other additional disclosure

for morigage brokers warranted, such as an addirional siatement of what the
broker’s fees are and how rthey function? No.

GUARANTEED MORTGAGE PACKAGE

AARP applauds HUD's foresight and innovation in introducing a novel concept to
promote true comparison shopping for consumers in the competitive marketplace. Introduction of
the GMP as a method of offering mortgages will benefit both consumers and lenders by providing
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certainty to consumers at an early stage of shopping in exchange for offering lenders a clear path
for compliance with Section 8 of RESPA. The GMP system will offer lenders an incentive 1o
return to a simpler method of disclosure, while offering borrowers the certainty of fixing rates and
closing costs and encouraging meaningful shopping.

For the vast majority of prime borrowers, the certainty offered by the GMP will
exponentially enhance consumer understanding and thus promote real comparison shopping. This
is a significant benefit to consumers who truly shop. At the same time, the GMP consumer will
be deprived of the valuable remedy offered by RESPA, Section 8 (and likely certain remedies
under TILA). [t is, therefore, critically important to ensure that the interest rate, closing cost and
mortgage term promises contained in the GMPA are real comrmitments that can be relied upon
and enforced by the consumer. Because the trade-off of certainty for consumers means a
corresponding loss of consumer protections under RESPA and likely under TILA, it is important
to carefully examine the parameters of the GMP system. AARP believes that existing conditions
in the subprime market warrant an initial restriction of the GMP to the more competitive prime
market. However, AARP is committed to working with HUD, the mortgage industry and our
fellow consurner advocates to develop the necessary market indicators that will allow subprime as
well as prime borrowers to benefit from having the GMP choice.

AARP offers its comments to clarify the process and the premises which are essential to a
workable GMP system. The Comments are presented in three parts. Part I presents comments
that correspond 1o the sections in the proposed GMP form. Part Il present general comments on
the boundaries of the GMP, enforcement and reconciliation of TILA and RESPA. Part 1II
provides responses to questions posed by HUD in connection with its GMP proposal.

GMP: Part] The GMPA Form

The GMP is based on the borrower’s representations regarding incormne, assets, home value
and any other information requested by the entity offering the GMP. It is important to make
these premises clear on the face of the document. Similarly, the GMP is premised on the
packaging entity's having performed a credit analysis. Because this information forms the basis
for the offer in the GMPA, it should be spelled out in the form with a simple statement such as:

“The guarantees offered in this Guaranteed Mortgage Package Agreement are based on:
= you (the borrower(s)’) statements that your gross monthly income is §
and that the value of the home vou seek to [purchase] [refinance] located at
is$___;and
s on acredit analysis performed by the Packager. This Agreement is subject
to final verification of your credit rating, the value of the property and your
income and other information provided by you.”

Packaging entities would be free to attach any additional information provided by the borrower on
which the entity based the offer contained in the GMPA. Stating the predicates to the offer and
clarifying that the offer is made after credit analysis by the Packager will help discourage bait and
switch tactics. This will also further clarify that the offer is subject only to verification of the
information provided by the borrower.
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L INTEREST RATE GUARANTEE AARP wholeheariedly endorses the guaranteeing
of interest rate, costs and mortgage terms to borrowers at the shopping stage. As discussed below,
and as HUD has recognized, the guaranteeing of the cost of a package of settlement services,
without a corresponding interest rate guarantee, i$ an empty promise, since it leaves the originator
free 1o shift additional costs 10 the interest rate. AARP congratulates HUD for recognizing that
these components are inextricably connected in a mortgage and structuring the GMP accordingly.

As with the GFE, AARP believes the GMPA form could be made more readable and more
transparent to consumers. Consistent with our comments on the GFE, we believe the prominent
disclosure of adjustable rate information and balloon payments in the same location as the other
loan terms is critical and that a disclosure of the loan term in years, in addition to number of
payments would assist borrowers in understanding the offer. AARP would also recommend
including a disclosure that no prepayment penalty is included in the loan.

In AARP’s experience, prepayment penalties are often a feature of predatory mortgage
loans and are rarely included in prime loans. As a result, and as discussed in greater detail below,
we recommend that the GMP not be available for loans that contain prepayment penalties. We
nevertheless recommend that the absence of a prepayment penalty be included with other
mortgage terms for two reasons:

« to make absolutely clear to the borrower that no prepayment penalty is included, and
* 1o permit borrowers to make a side by side comparison of GFE and GMP offers.

We suggest the following format for the Interest Rate Guarantee which is analogous to the format
suggested for the Estimated Loan Terms in the GFE and which would enable consumers to make
side by side comparisons of offers through the GFE and through the GMP.

L _INTEREST RATE GUARANTEE

We guarantee to provide you with a loan on the following terms:

Mortgage Amount:
Interest Rate:
2 Fixed
2 Adjustable
Annual Percentage Rate:
Term of Loan: (years)
Number and dollar amount of monthly payments
the monthly payment includes payments only for those items that are checked:
O principal
O interest
O mortgage insurance
O real estate taxes
o hazard insurance
If an adjustable rate loan, maximum monthly payment §
o Balloon payment: $
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No prepayment penalty

We have proposed several technical changes to the section in part 1. of the GMPA that
informs the consumer of the time limits for shopping and acceptance and explains how the
guarantee functions during and after the shopping period. Once a consumer is provided a GMP,
the guaranteed interest rate can float only in precise relation to an identified index during the
shopping period (mimmum 30 days). Similarly, the guaranteed rate is tied 10 an index in the
period after acceptance and prior to Jock-in. As we understand it. for any given consumer, a
packager would be tied to the same index and margin for lock-in during the shopping period and
lock-in at 2 later date, a minimum of 60 days. Any other method of float would defeat the interest
rate guarantee and would be unacceptable. The chunges we have proposed to the GMPA clarify
this point by creating a single disclosure as to how the guaranteed interest rate floats.

AARP believes that any index used by a packager should be easily available in the
consumer’s market. preferably in a local newspaper. and that the GMPA should inform the
consumer where to find the index and how to use it. We have also included alternate language
that would allow a packager to tie its rate to a specific product on its matrix, so long as that matrix
is published and readily accessible by the consumer {without a need to access a computer).
Should HUD permit packagers to use this alternate method of guaranteeing the rate, the packager
should also explain on the GMPA where the consumer can access that information and how to use
it

Proposed language:

O The interest rate is guaranteed through settlement if you accept and sign this agreement
now and lock-in the rate by [date/time].

G 1f you accept and sign this agreement by [30 days or more], we guarantee that the
interest rate will not exceed ____ over [index] rate at the time of lock-in. {60 days or

Jender’s time limit on lock-in]. You can easily check your rate by locating the index
[where] and doing the following calculation:

O [Alternative language ] The loan product we have offered you is our product. If you
accept and sign this agreement by [30 days or more], we guarantee that you will
receive the interest rate that we are offering to our customers for our loan product

[same product as that identified above] at the time you lock in {60 days or lender’s time
limit on lock-in]. You can easily check those rates by

If you do not accept by , this offer will expire.

II. GUARANTEED MORTGAGE PACKAGE, I1I. OTHER REQUIRED
SETTLEMENT COSTS and IV. OPTIONAL OWNER'S TITLE INSURANCE.

As we commented in connection with the GFE, AARP believes that a more simplified
format with less verbiage and a clearer presentation of the costs would be more useful to the
consumer. We have simplified that format on a proposed revised form that is attached.



353

V. OPTIONS TO PAY SETTLEMENT COST & LOWER YOUR INTEREST
RATE.

As AARP has commented in connection with the proposed GFE, this section offers a
critical opportunity to educate the borrower regarding his/her options to buy down the interest rate
by paying discount points, or to reduce out of pocket costs by financing them into the principal of
the loan and/or by buying up the rate. We believe this part of the GMP to be essential 10
promoting borrower choice and 1o decreasing the opportunities for packagers to bait and switch
the consumer. We again suggest that the three loan choices in this section be presented in the
sarne format as we have suggested for the GFE and for the Interest Rate Guarantee on the GMPA.
Requiring lenders/packagers to present mortgage loan informatjon in a uniform format will
significantly advance the Secretary’s stated goals of encouraging consumers to comparison shop
for their mortgage loans. We present this format in the attached revised form.

Becanse the GMP presents loan choices somewhat differently from the GFE, we have also
suggested that the introductory material contained in A., B, C., and D. be customized for each
consumer. For example, following HUD's proposed language in C., we would add information
that discloses to the consumer the relationship between buying up the interest rate and the
reduction in cash to close. We also suggest allowing the packager to describe the limitations, e.g.
the maximum rate increase that it would accept.

“C. Pav Settlement Costs Through a Higher Interest Rate: ... You can reduce the
cash you need to bring to closing by $500.00 in exchange for every increase in your interest rate
of 1/8%. You can reduce your cash payment by a maximum of $2000 which would add 1/2% to
your interest rate.”

Sirnilarly for “D. Lower Your Interest Rate. .. You may decrease the interest rate 1/8%
for every $500 additional cash you bring to settlement. You can decrease your rate by a
maximum of 1/2%_for a payment of $2.000.”

This information will assist borrowers in understanding the origin of the choices presented and
how the GMP and interest rate guarantees interact.

The following example is taken from one of the choices presented on our revised GMPA:

Choice #2: GMP: $1500 + other required services: $2000 = $3,500 minus $1000 to
increase the interest rate by 1/4% [from 6.75 to 7] = $2,500 cash to close

Loan terms of:
Montgage Amount: $100,000
Interest Rate: 7 %
« Fixed
2 Adjustable
Annual Percentage Rate:
Term of Loan: 30 (years)
Number and dollar amount of monthly payments: 360 payments of $ 665.30
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If an adjustable rate loan. maximum monthly payment $
a3 Balloon pavment:
No prepayment penalty

VI. ADDITIONAL LOAN TERMS

As we stated above and in connection with our comments on the GFE, we would delete
this section and include all important loan terms in one location on page one of the form.

VII. Guaranteed Mortgace Packase Agreement

We have suggested some technical revisions which appear in our revised form and which
are intended to clarify that the agreernent is subject only to verification of appraisal and income
information submitted by the consumer and to a verification of a final credit report. These
suggestions are intended to facilitate HUD’s goal that this GMPA be a true guarantee and not be
subject to bait and switch tactics. Neither the packager, nor any other party, such as a lender,
should be able to impose new requirements after the GMPA is offered. Without such assurances,
the integrity of the GMP system will be at significant risk.

GMP: Part Il General Comments

Other Classes of Transactions That Should Be Excluded From the GMP: AARP
welcomes HUD's inquiry into other classes of transactions which should not be deemed
acceptable for GMP treatment and, by extension, eligible for the safe harbor from Section 8
liability. We commend HUD for denying the safe harbor to HOEPA loans and believe that the
benefits of the GMP system in limiting liability should be restricted to those lending in the prime
market.

AARP strongly supports the novel GMP concept its introduction and in the prime market.
We believe that the prime market is a wonderful place to test this innovative GMP product. To
the extent that kinks may need to be worked out, the proven competitiveness of the prime market
will serve to illuminate any glitches in the systemn without adversely affecting consumers.
However the subprime market is not as mature or competitive as the prime market. Many
segments of the subprime market do not offer competitive products nor, typically, are consumers
in that market effecuve comparison shoppers. In addition, virtually all of the predatory lending
abuses occur in the subprime market and can even involve the deception of prime borrowers, who
become saddled with expensive subprime loans. Currently, subprime borrowers have remedies
under TILA and RESPA that can often be used either in litigation or in advance of litigation to
restructure a transaction to benefit the consumer. It is imperative therefore, that necessary market
conditions be created before existing legal remedies are weakened or removed.

AARP, HUD and many other groups are developing strategies to educate consumers on
how to more proactively protect their own interests as they shop among the array of complex
mortgage products and providers. The proposed revisions to the GFE, including the tight
tolerances proposed by HUD, in conjunction with advances in education and expansion of the
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availability of counseling may. in time, compel greater competition These are two of the market
requirements that must be developed to spur greater competition in the subprime market.

AARP is committed to working with the Department. industry and consumer groups to
develop a competitive subprime market where consumers are offered the opportunity to
comparison shop. AARP regards the following as indicators that a competitive subprime market
is developing:

» Risk-based pricing, as evidenced by widespread availability of automated underwriting;
» Significant curtailment of predatory practices;
» Objective standards in the pricing of subprime loans, as opposed 10 opportunity pricing.

A waiver of Section 8 liability for subprime lenders by HUD under a GMP mortgage should be
linked to the establishment of genuinely competitive conditions.

AARP believes the new proposal for the GFE will offer significant advantages to
subprime borrowers over the current system without the corresponding risks of losing the ability
to pursue RESPA and TILA rescission claims that will result from the GMP structure. These
tradeoffs make sense for borrowers in the prime market where the opportunities for certainty and
real competitive shopping may offset the loss of those protections. For borrowers in a market that
has significant abuses, RESPA and TILA offer necessary remedies to save homes from
foreclosure.

Until the subprime market has matured sufficiently to meet the indicia described above
and subprime borrowers become better trained to shop effectively for mortgages, the GMP could
have the perverse effect of disguising inflated costs and insulating abusive lenders, instead of the
intended effect of reducing borrowers’ costs. For example, a GMP might be offered to an
unsuspecting consumer in which a $10,000 prepayment penalty (10 points) would be charged on a
loan with a guaranteed settlement package of $8,000, that includes five lender points ($5,000) and
an additional three points ($3.000) in closing costs. If financed into the principal of the loan, the
consumer might well be unaware of the excessive pricing on this loan. Yet unlike the situation
today, that consumer would lose the ability to challenge the allocation of fees to the amount
financed, instead of the finance charge or to challenge inflated fees. Expensive loans, such as this
one, are often accompanied by TILA violations that enable the consumer to save his/her home
from foreclosure. With the GMP, the consumer would no Jonger have the information necessary
to evaluate his/her TILA claims and to support a good faith claim for rescission.

AARP, therefore. recommends that the GMP be available only for loans in which the
Guaranteed Mortgage Package Price is less than 3% of the principal of the loan.” See, AARP
Model Home Protection Loan Act, §2(i); JOINT HUD-TREASURY REPORT ON RECOMMENDATIONS

* We recommend that the cost of transfer taxes be excluded from this 5% calculation. It is
important for borrowers shopping for a loan 10 understand that these taxes are part of the cost of
the loan and, therefore, they should be included in the GMP. However, because the taxes vary
significantly among jurisdictions and are outside of the packager’s control, we recommend that
they be excluded from the 5% calculation.
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To Cure PREDATORY HOME MORTGAGE LENDING, June 20, 2000, at page 11; Conduct of the
Secondary Market Operations of the Federal National Mortgage Association. 24 C.F.R.§81.2:
OTHER CITES. AARP encourages HUD to deny the safe harbor from Section 8 lability to any
Joans:

Whose package price is equal 1o or exceeds 5% of the principal of the loan;
With a prepayment penalty. or

With Jump sum insurance or insurance-like products’ or debt cancellation
products.

YOV Y

Given the difficulties of defining the absolute boundaries of predatory lending, and the
importance of testing the GMP in a competitive marketplace, AARP believes this targeted group
of mortgage loans should not be eligible for a safe harbor from Section 8 liability. We
recommend that HUD study the impact and functioning of the GMP in the prime market over the
next several years. It should be understood that nothing in AARP’s proposal would prohibit
subprime mortgage lenders from offering packages that guarantee interest rate and costs. Some
lenders have been successfully offering this product in the prime market without receiving the
exemption from Section 8§ liability. Subprime lenders could take the same approach. Indeed, this
might be an excellent proving ground for packaging in the subprime market. Establishing a track
record of offering a guaranteed price and interest rate--and making good on that promise~-will
enhance the credibility of the subprime market such that an exemption from Section 8 liability
would be justified.

Coordination of TILA and RESPA

AARP’s support for the proposed GMP process is tempered by uncertainty about the
treatment of the costs of the package under TILA. As HUD has noted, the implications of the
GMP proposal extend far beyond the scope of RESPA and will impact disclosures required under
TILA and HOEPA. Since the allocation of cosis inside the package will be determined by the
Federal Reserve Board after the proposed RESPA rule goes into effect, it is important that HUD
coordinate with the Federal Reserve Board and that the public be afforded the opportunity to
cormment further on any proposed changes to Regulation Z or its Commentary.

Most important for HUD is that HUD retain the ability to identify loans that are ineligible
for the GMP. HUD’s proposal, which AARP strongly supports, would exclude all HOEPA loans
from the GMP. Should the Federal Reserve Board adopt an “all in” rule that includes the entire
GMP price in the finance charge, all parties who review the transaction would be readily able 1o
determine whether a Joan is covered by HOEPA. In contrast, if the Federal Reserve Board does
not require the entire GMP price to be included in the finance charge, 1t will be virtually
impossible to assess whether a loan is or is not subject to HOEPA. That is because the packaging
and volume discounting that would be permitted by HUD's proposal would make it difficult. if
not impossible, to accurately allocate costs to one service or provider versus another. Moreover,
payments to affiliates who are in the package and who receive safe harbor from RESPA would
need to be broken out as HOEPA points and fees to evaluate whether the Joan is subject to

? Except for hazard insurance.

)
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HOEPA. Again, this would be a difficult and unreliable task

The facts of every GMP transaction must be sufficiently transparent that HUD isin a
position to enforce its regulation and police its safe harbor from Section 8 of RESPA. Neither
HUD nor consumers will have enough information to regulate or police a GMP system where the
GMP package price is not all in the finance charge. AARP’s proposal offers a solution to this
problem. By defining the bounds of the GMP:

< as a percentage of the principal of the Joan,
< the absence of prepayment penalties, and
< the absence of lump sum insurance products,

AARP has offered HUD a transparent, sharply defined and enforceable safe harbor.

Enforcement of the GMP

Failure to meet all requirements of the GMP must create a presumption of a
violation of Section 8 of RESPA.

A packager that offers and delivers on its promises of a guaranteed interest rate and
package price will be exempt from liability under Section 8 of RESPA. In contrast, if packager
fails to deliver on these promises, there must be presumption that it violated Section 8. The GMP
offers a strearlined disclosure regime that does not require the itemization of costs. Absent a
presumption, the borrower who does not receive the interest rate and package price promised
would have to bear the impossible burden of proving the existence of an illegal referral or
kickback with absolutely no information about the identity of the settlement service providers,
what service each performed, and how much each was paid. Establishing a Section 8 violation is
difficult under existing law. Absent a presumed violation for a failed attempt to package,
kickbacks and referral fees will flourish with impunity.

In addition to regulatorv enforcement, class and individual relief under Section 8§
must be available to ensure compliance with the GMP system.

HUD has proposed that consumers be able to sue on a contract theory to enforce the GMP.
AARP does not believe that the contract relief proposed by HUD, which would only return
consumers to the deal they were promised in the first place, would have an impact sufficient to
deter lenders and packagers from violating the GMP system. This is true even with the
opportunity for class relief. It is critical that violation of the GMP system come with a
sufficiently heavy penalty that packagers will have a strong incentive to deliver on the promises
made in the GMP. The remedy afforded by Section 8 of RESPA, which awards treble damages,
attorneys fees and costs creates such an incentive for compliance when accompanied by a class
proceeding. AARP urges HUD to state explicitly that class relief is an important component of
RESPA enforcement to ensure the integrity of the GMP system.

GMP: Part IIT AARP Responses to Questions 11-21
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Is a safe harbor along the lines proposed in Section 111 C. (1) of this rule necessary 1o
allow lump sum packages of settlement services 10 become available 10 borrowers?

Some lenders are currently offering this product without a safe harbor. It may be
necessary, however, to offer the safe harbor 10 encourage widespread marketing of a
guaranieed rate and cost product. As long as the GMP is a real guarantee of interest
rate, mortgage terms and settlement costs and is not available for HOEPA or other
subprime loans, as discussed above, AARP supports the proposed safe harbor.

Would the proposed clarificarion by HUD that discounts may be arranged, if passed on 10
borrowers and not marked up, suffice to make packages available 10 borrowers?

AARP believes that the industry has long understood RESPA to permit “packaging”
if volume discounts are passed on to borrowers. It does not appear that the proposed
clarification would be sufficient to promote widespread packaging.

Would a rule change to approve volume discounts und/or mark-ups when a package is
involved suffice?

This question