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COMMERCIAL INSURANCE MODERNIZATION

Wednesday, June 21, 2006

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CAPITAL MARKETS,
INSURANCE, AND GOVERNMENT
SPONSORED ENTERPRISES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2:02 p.m., in room
2128, Rayburn House Office Building, Hon. Richard H. Baker
[chairman of the subcommittee] presiding.

Present: Representatives Baker, Bachus, Royce, Kelly, Kennedy,
Tiberi, Brown-Waite, Feeney, Campbell, Kanjorski, Moore,
Capuano, and Miller of North Carolina.

Chairman BAKER. I call this meeting of the Capital Markets Sub-
committee to order, and I welcome all of our witnesses and partici-
pants today.

Just by way of advisory, Mr. Kanjorski and I were just observing
the likelihood of a significant series of votes commencing around
2:30.

The staff will be visiting with those on the second panel to see
if we can figure out a way to facilitate moving ahead to get all wit-
nesses’ testimony on the record.

Once we get into that lengthy consideration, we hate to keep ev-
erybody waiting around, but at the same time, we don’t want to
troub&e you with preparation of the testimony and not have it re-
ceived.

They may be visiting with some of you in the next couple of min-
utes to figure out how we can best manage this issue.

Today, the committee meets to discuss the need for reform in the
arena of insurance, and particularly, to discuss the assets of H.R.
5637, now pending before the committee.

As is evident, the differing State regulatory structure presents
considerable impairment to the development of product by not ena-
bling competitive forces to work properly, resulting in fewer offer-
ings to consumers and, all too often, an unnecessary increase in
premiums.

Today, we focus really on a very narrow sector of the problem,
the non-admitted, or what is traditionally known as the surplus
lines.

These companies have become increasingly important since 9/11,
as well as the unfortunate catastrophes that have impacted the
Gulf States.
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This is a commercial marketplace and generally viewed as being
very well-developed and sophisticated, without any State price con-
trols or requirements of mandatory coverage.

Given the sensitivity of the terrorism issue, the Port of New Or-
leans, the oil and gas business offshore, our shipping interests, the
movement of hazardous materials, and the high catastrophic im-
pact of hurricanes, this is of unique and considerable importance
to the Members from my State.

Unfortunately, this last resort market is, in my opinion, being
hampered by burdensome and conflicting rules—State rules on pre-
mium tax collection, broker licensing requirements, and over-regu-
lation of commercial purchasers.

Re-insurance is vital to our marketplace and enabling it to func-
tion in a more efficient manner, I believe, is beneficial to us all.

I specifically want to commend Mr. Moore and Ms. Brown-Waite
for their co-sponsoring, in a bipartisan way, H.R. 5637, which I
think is a very targeted remedy to a clearly identified problem.

Establishing uniform tax treatment, creating a home State def-
erence, streamlining access to non-admitted markets, and compel-
ling States to recognize their own re-insurance accreditation stand-
ards, are among its chief and important goals.

In the coming months, it is my intention to take a closer look at
other areas of concern, such as agent and company licensing, free-
dom in pricing, and speed to market issues. There is much work
to be done in all of those areas.

However, the surplus lines and re-insurance reform, I think, are
very important and a big first step, and I appreciate all those who
will be heard from today and their contribution in moving the com-
mittee work forward.

Chairman BAKER. Mr. Kanjorski?

Mr. KANJORSKI. Mr. Chairman, we return this afternoon to a
topic that we have often discussed in recent years, the need for in-
surance regulatory reform. This time, we will focus on the issue of
commercial insurance modernization.

As I have previously said, no matter what side one takes in this
long-standing debate on regulatory efficiency, it has become in-
creasingly clear to me that this is no longer a question of whether
or not we should reform insurance regulation in the United States,
instead, it has become a question of how we should reform insur-
ance regulation.

As you know, Mr. Chairman, we have begun to develop a grow-
ing consensus in Congress about the need to improve insurance
regulation.

During our previous hearings on insurance reform, we have also
received extensive testimony from many witnesses advocating the
creation of an optional Federal charter, a proposal that I believe
merits our attention.

Furthermore, since our last hearing on insurance regulation,
some of our colleagues in the Senate have introduced Senate Bill
2509, the National Insurance Act, to create an optional Federal
charter.

Rather than overlaying Federal mandates on top of State regula-
tions, an optional Federal charter would, in my view, create a sen-
sible, separate, and streamlined regulatory system.
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In the future, Mr. Chairman, I hope we will take the time to con-
vene hearings on, and study the implications of, their proposal.

Nevertheless, the focus of today’s proceedings is H.R. 5637, the
Non-Admitted and Re-Insurance Reform Act. Many sophisticated
participants in our insurance markets have complained about prob-
lems in the regulation of surplus lines and re-insurance, and H.R.
5637 seeks to address these concerns.

Large commercial entities, major insurers, and re-insurance com-
panies all operate across State lines. They both want and need
greater regulatory efficiencies. As I have learned more about these
concerns about licensing, invoicing, and documenting, I have be-
come increasingly sympathetic about the need to address them.

Before moving forward with consideration of this bill, however,
we need to hear from the National Association of Insurance Com-
missioners (NAIC). Last year in testimony before our panel, the
president of the NAIC noted that Federal legislation, “may be need-
ed at some point to resolve conflicting State laws regulating multi-
state transactions,” involving surplus lines. She also observed that
Federal legislation was “not needed” in the area of re-insurance.

The development of good public policy requires the input of all
interested parties and constituencies. In this case, the NAIC is one
very interested party. Even if we ultimately decide to disagree, we
need to engage them in a constructive dialogue.

While H.R. 5637 is well-intentioned, I am also somewhat con-
cerned that proceeding with piecemeal reform legislation like this
bill could hamper future efforts to adopt more comprehensive pro-
posals like the optional Federal charter.

In the area of health insurance, the many Federal mandates that
we have imposed have made it more difficult to develop a national
consensus on far-reaching reform. We should not repeat that mis-
take here. Nevertheless, I also recognize that we should not allow
the proverbial perfect to be the enemy of the good.

In addition, I am concerned that this legislation does little to es-
tablish a Federal expertise in the area of insurance. At times, this
lack of expertise has caused difficulties for us.

For example, although many Members of Congress had concerns
about the insurance industry’s ability to respond to the 2001 ter-
rorist attacks, they had difficulty in immediately identifying Fed-
eral experts to advise them in these matters.

The deficiency of Federal knowledge about the insurance indus-
try might have also impeded our efforts to adopt expeditiously the
terrorism re-insurance backstop law. As a result, we may want to
consider how we could improve H.R. 5637 to enhance the Federal
Government’s understanding of the business of insurance.

In closing, Mr. Chairman, I commend you for continuing to focus
our committee on insurance regulation. These are important dis-
cussions for us to have, and important matters for us to resolve.

Chairman BAKER. I thank the gentleman for his statement.

Ms. Brown-Waite?

Ms. BROWN-WAITE. Thank you very much. I certainly want to
thank you, Mr. Chairman, for holding this hearing today and look
forward to hearing from the witnesses who are on the panels as
well.



4

This subcommittee has been engaged in overall insurance reform
for several years, and in this endeavor, there are dozens of issues
that Congress must consider.

I have introduced H.R. 5637, the Non-Admitted and Re-Insur-
ance Reform Act, will provide solutions to two aspects of that re-
form.

The bill does have bipartisan support. Today, the regulation in
the surplus lines market is fragmented and cumbersome. Insurers
and brokers who want to provide insurance across State lines are
subject to a myriad of different State tax and licensing require-
ments.

For instance, if a company in Florida was to transport a product,
say parts for a space shuttle, to Houston, Texas, the non-admitted
insurance company they use must comply with the regulations of
at least five different States.

Oftentimes, these regulations will conflict, making it impossible
with today’s complex situation out there, for one company to com-
ply with all of them.

This situation leaves policyholders and underinsured individuals
with little choice of providers.

Moreover, most of the companies that purchase insurance in the
non-admitted markets do so every day. These sophisticated com-
mercial entities have educated risk advisors on staff with a thor-
ough knowledge of the market and their risk exposure.

Yet, in most States, these companies are required to shop around
the admitted market and be denied several times for coverage that
they know they cannot get, so they should not have to make those
phone calls, and only then are they permitted to shop in the sur-
plus lines market.

This practice is needless and cumbersome, and only adds to the
cost to the policyholder.

On another front, in the re-insurance market, some State regu-
lators are taking it upon themselves to throw out arbitration agree-
ments between re-insurance providers and the primary carriers.
These are contractual agreements decided upon by sophisticated
parties on both sides of the transaction to settle disputes without
tying up courts.

If these agreements are valid in a State that is accredited by
NAIC, they should be valid in all accredited States. Accordingly,
H.R. 5637 specifies that only the tax policies and licensing regula-
tions of the State in which the policyholder is domiciled govern that
transaction. States may still enter into tax allocation and remit-
tance agreements with other States, but this bill specifies which
law will take precedence, thus, taking the guesswork out of the
process.

Insurance providers, therefore, only need to comply with the law
of the policyholder’s State in one transaction.

The bill also requires States within 3 years of passage to partici-
pate in the National Association of Insurance Commissioners’ Na-
tional Insurance Producers Database, and to adopt regulations
under NAIC’s Non-Admitted Insurance Model Act.

It also allows sophisticated commercial entities direct access to
the surplus lines market, as well as prohibiting States from voiding
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established contractual arbitration agreements between re-insurers
and primary companies.

Obtaining insurance for unique or high risk products in the non-
admitted market already has its own obstacles, and a quagmire of
inefficient State rules certainly does not help.

With re-insurance rates at an alarming rate, companies should
be encouraged to stay out of the courts and follow their own arbi-
tration agreements.

I think that the bill provides some commonsense solutions to the
non-admitted and re-insurance market, and that it enjoys bipar-
tisan support.

I certainly thank the chairman for holding this hearing today as
well as the participants in the panel.

Chairman BAKER. I thank the gentlelady for her statement. Mr.
Moore?

Mr. MOORE. Thank you, Mr. Chairman. I would like to thank
Chairman Baker for holding today’s hearing on commercial insur-
ance modernization, and look forward to hearing the witnesses’ tes-
timony on the specific reforms included in H.R. 5637, the Non-Ad-
mitted and Re-Insurance Reform Act.

I would also like to welcome Dick Bouhan from the National As-
sociation of Professional Surplus Lines Offices, which is
headquartered across the State line from my district in Kansas
City, Missouri, and also David Gates, general counsel of Generali
USA, also based in Kansas City, Missouri.

Congresswoman Ginny Brown-Waite and I introduced H.R. 5637
on Monday with strong bipartisan support, and strong support on
this committee; 14 of the 16 co-sponsors are members of the Finan-
cial Services Committee, both Republicans and Democrats.

The bill that is under discussion today would significantly im-
prove the regulation of two specific areas in the commercial insur-
ance marketplace, namely, surplus lines and re-insurance trans-
actions.

This could sometimes, with directly conflicting State laws in the
surplus lines market, create unnecessary inefficiencies and make it
difficult, if not impossible in some cases, for producers and others
to comply with their legal duties.

In the case of State premium tax payments in particular, the
patchwork of 55 different laws in the areas of allocation formulas,
tax due dates, and competing tax authorities, make little sense for
the producers who place multi-state policies and the businesses
that are seeking multi-state coverage.

In most States, surplus lines premium taxes are levied at the
State level, but at least in one State, Kentucky, as Mr. Sinder’s tes-
timony notes, those taxes are actually levied at the city and county
level as well, creating a situation in which one State alone has sev-
eral hundred different taxing authorities.

In addition, 11 States and the District of Columbia have no laws
stipulating how or even whether surplus lines taxes should be allo-
cated to other States if there is a risk insured in those States.

Testifying last year in front of the subcommittee on behalf of
NAIC, one insurance commissioner acknowledged the need for re-
form of surplus lines regulation, specifically with regard to the way
premium tax allocation is handled.
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According to Commissioner Diane Koken, “Either Federal legisla-
tion or another alternative such as interstate compact may be
needed at some point to resolve conflicting State laws regulating
multi-state transactions.

“The area where this will most likely be necessary is surplus
lines premium tax allocation.

“Federal legislation might also be one option to consider to en-
able multi-state property risks to access surplus lines coverage in
their home States under a single policy subject to a single set of
requirements.”

It is important to note that H.R. 5637 does allow States to enter
into a compact to establish an universal allocation formula for pre-
mium tax revenues and by limiting collection of surplus lines pre-
mium tax revenues to the home State of an insured business, this
legislation has a built-in incentive for States to finally create an ef-
ficient allocation method.

No State has an incentive under this bill to lose premium tax
revenue.

Additionally, H.R. 5637 includes necessary reforms in the area of
re-insurance. This legislation would prohibit the extraterritorial ap-
plication of State laws, and allow insurers and re-insurers to re-
solve disputes pursuant to contractual arbitration clauses. This re-
form is long overdue and is necessary to restore regulatory cer-
tainty to the re-insurance market.

Other members of the subcommittee, and possibly a few of our
witnesses, may want to discuss the broader issue of how insurance
is regulated in this country. I think that is a reasonable and nec-
essary discussion to have, and I know that this is something the
subcommittee and full committee have examined, and will continue
to examine, but for now, I look forward to considering legislation
that is narrowly focused on addressing problems in two specific
areas of the commercial insurance marketplace.

I thank you, Mr. Chairman, and I look forward to hearing from
our witnesses today. Thank you.

Chairman BAKER. I thank the gentleman. Mr. Royce?

Mr. Royce. Thank you, Chairman Baker. Thank you for holding
this hearing on commercial insurance modernization. It is very
timely. I certainly want to thank Congresswoman Ginny Brown-
Waite and Congressman Dennis Moore for introducing the Non-Ad-
mitted and Re-Insurance Reform Act of 2006.

I must say that I'm very encouraged that this committee is con-
sidering legislation to improve the regulatory environment facing
insurance consumers and underwriters, because I think there is
widespread agreement now that our Nation’s insurance regulatory
system impedes the ability of insurance consumers to have optimal
coverage at the lowest possible cost.

I think if we go back to 1868, there was a misguided Supreme
Court ruling at that time that insurance was not considered an ar-
ticle of commerce and therefore, not subject to the interstate com-
merce clause, but subsequent to that, of course, Paul v. Virginia
was later overturned by a Supreme Court decision where Congress
decided to leave insurance regulation solely in the hands of State
legislators. We did that through the passage of McCarrin-Ferguson
back in 1945.
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Today, I think it is clear to many on this committee that the in-
surance marketplace is not only national in scope, but frankly,
global in nature. The legislation offered here by Representatives
Ginny Brown-Waite and Dennis Moore is prima facia evidence that
Congress needs to play a role to improve efficiency in insurance
regulation.

While I applaud the efforts of my colleagues to improve the re-
insurance sectors here, I also believe that Congress should work to
help all consumers of insurance. I believe individuals, not just busi-
nesses, would greatly benefit from more competition and choice
among insurance providers.

In addition to considering this legislation, I hope that this com-
mittee, and the Members here, will consider the creation of an op-
tional Federal charter for insurers.

I thank you again for your leadership on all of this, Mr. Baker,
and I yield back, Mr. Chairman.

Chairman BAKER. I thank the gentleman. Mr. Capuano, did you
have a statement? Any member? Ms. Kelly?

Mrs. KeELLY. Thank you, Mr. Chairman. I really appreciate your
holding this hearing. I appreciate your commitment to modernizing
America’s insurance market to make the industry more competitive
and deliver better rates and customer service to consumers.

I was happy to help write the original NARAB legislation in 1999
that became part of the Gramm-Leach-Bliley Act. NARAB re-
sponded to the simple problem that insurance agents were spend-
ing more time doing paperwork than meeting with their clients.

Every State demanded different rules and regulations just to do
business. Some of those States required paper clips. Some required
staples. Some required pink paper. Some required white.

It just wasn’t working very well for the consumers, the people
who had an insurance agent who would move to a new home, and
that meant they would lose the services of a trusted independent
agent that they had worked with for years. Fifty different States
found 50 different ways to make money from the agents who were
trying to just take care of their customers, and it really wasn'’t fair.

NARAB became law in 2001 when 29 States signed onto the reci-
procity between their agents. It has reduced but not eliminated the
burdens on our agents.

Four of the largest States have not implemented NARAB, and
some of the others have adopted requirements that erode reci-
procity and move away from the uniformity that was desired.

I believe that the time has come for this committee to re-examine
NARAB and see what can be done to fulfill that promise, when we
have all States but four being a part of NARAB, it is time for us
to take a look at what Congress can do to bring all States together.

I appreciate the fact that you are holding this hearing and I look
forward to the comments of the witnesses on this issue.

Chairman BAKER. I thank the gentlelady for her statement.
There being no further members with opening statements, I want
to welcome each of our witnesses to the hearing. As is the usual
practice, we request that you make your oral statement in 5 min-
utes or less. Your full written statement will be made part of the
record. We do appreciate your courtesy in participating.
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I am told that the votes are in the near term, and when we do
get to that point, I will proceed down to about 5 minutes left, then
recess. We will probably be gone about 20 minutes, just to give you
some idea of the state of play as best as we know it.

It is my pleasure to welcome Mr. Tom Minkler, president, Clark-
Mortenson Agency, and chairman of the Government Affairs Com-
mittee, Independent Insurance Agents and Brokers.

Please proceed, sir, at your own leisure.

STATEMENT OF TOM MINKLER, PRESIDENT, CLARK-
MORTENSON AGENCY AND CHAIRMAN, GOVERNMENT AF-
FAIRS COMMITTEE, INDEPENDENT INSURANCE AGENTS
AND BROKERS OF AMERICA

Mr. MINKLER. Thank you and good afternoon, Chairman Baker,
Rranking Member Kanjorski, and members of the subcommittee.

My name is Tom Minkler and I am pleased to be here today on
behalf of the Independent Insurance Agents and Brokers of Amer-
ica, and to provide my association’s perspective on the non-admit-
ted insurer/re-insurer legislation that is the focus of this hearing.

I am currently chairman of the IIABA Government Affairs Com-
mittee. IIABA is the Nation’s oldest and largest trade organization
of independent insurance agents and brokers. We represent a na-
tionwide network of more than 300,000 agents and brokers and em-
ployees.

I am also president of the Clark Mortenson Agency, a New
Hampshire based independent insurance agency that offers a broad
array of insurance products to commercial and personal consumers
in New England and beyond.

Clark Mortenson writes $36 million of premium in eight office lo-
cations in two States. I am licensed in 14 States, and approxi-
mately 15 to 20 percent of my business is in the non-admitted or
what 1s called the surplus lines market.

Therefore, I am very familiar with the hodgepodge of varying
State requirements in this market that provide little consumer
benefit.

Non-admitted or surplus lines insurance provides coverage for
unique or hard-to-place commercial property and casualty risks. By
this, I mean coverage that is unavailable or unaffordable in the tra-
ditional or admitted insurance market, and is sold by insurers that
are not admitted or licensed to do business in the particular State
where the policy is located.

This market is often described as a safety valve for the tradi-
tional insurance market. It serves an essential purpose to provide
insurance to many larger commercial entities and is quite substan-
tial.

For example, gross premium volume generated by the total sur-
plus lines industry was approximately $33 billion in 2004.

I have submitted a more formal statement for the record that
lays out many of the problems with the current State-by-State reg-
ulations of the surplus lines market and how it negatively impacts
consumers.

Today, I would like to give you some real world examples of prob-
lems that I have experienced writing coverage for commercial cus-
tomers.
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For example, a business client has locations in Massachusetts,
New Hampshire, and Vermont that require insurance coverage
through the surplus lines market; the process to obtain the proper
coverage would be very different, even though the client’s physical
locations were within a 100 mile radius of each other.

In Massachusetts, we, the broker and the client, would have to
provide certified evidence that there were no companies willing to
provide coverage in the standard market, while in New Hampshire
and Vermont, there is no standard due diligence step.

The filing process will be a manual process in two of those
States, with Vermont requiring two separate filings to two different
ilepartments within that State. In New Hampshire, the filing is on-
ine.

The actual tax rate is different for each State: New Hampshire
at 2 percent; Vermont at 3 percent; and Massachusetts at 4 per-
cent.

Additionally, two States require the individual broker, myself, to
be licensed, while in the third State, the corporation is the licensed
entity.

I have just described the scenario for a business owner with loca-
tions in three States; imagine if they had locations in 10, 20, or
even 50 States.

This brings me to the legislation before us. The Non-Admitted In-
surance and Re-Insurance Reform Act solves many of the problems
that I have just discussed. The legislation effectively streamlines
surplus lines regulation while making the insured’s home State the
source of regulation for individual surplus lines transactions.

It also would streamline access to the surplus lines market by
waiving State due diligence requirements for the sophisticated
commercial entities that constitute a significant portion of policy-
holders in this marketplace.

It does not deprive any State with a connection to the risk being
insured from its share of premium taxes. What it does allow is the
broker to pay the taxes on a multi-state risk only to the policy-
holder’s home State and leaves it to the State to work out the ap-
propriate allocation.

ITABA supports the specific reforms included in this bill. Most
importantly, we strongly believe that the overall approach taken by
this bill is the right way to go.

This is evident by the strong bipartisan support and consensus
within the insurance industry. The legislation preserves the State
system insurance regulation while achieving much needed uni-
formity rather than choosing more extreme reforms such as the
creation of a Federal regulator.

ITABA believes the best use of Federal legislative authority is to
help make the existing system more efficient and uniform through
a mix of national standards with State enforcement and uniformity
ftchieved through both incentives and preemptive of certain State
aws.

The SMART draft of 2 years ago would have tackled most as-
pects of the insurance regulatory system all at once. In contrast,
this legislation would single out two areas, surplus lines regulation
and re-insurance supervision, where there is general consensus for
early action.
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. We strongly support the step-by-step approach to achieving re-
orm.

In conclusion, ITABA applauds the sponsors of this bill, and we
urge the subcommittee to promptly act on the Non-Admitted Insur-
ance and Re-Insurance Reform Act of 2006.

If there is one message that we would like to leave with the sub-
committee, it is that we believe this bill is an excellent example of
a pragmatic reform that utilizes targeted Federal action to improve
the State-based regulatory system.

ITABA is hopeful that H.R. 5637 will be an important first step
in a process that will result in additional reforms to State insur-
ance regulation, particularly regulation of producer and insurance
company licensing.

Thank you again for the opportunity to testify today.

[The prepared statement of Mr. Minkler can be found on page 61
of the appendix.]

Chairman BAKER. Thank you for your participation.

Our next witness is Mr. Scott A. Sinder of The Scott Group, ap-
pearing here today on behalf of the Council of Insurance Agents &
Brokers. Welcome, Mr. Sinder.

STATEMENT OF SCOTT A. SINDER, ESQ., THE SCOTT GROUP,
ON BEHALF OF THE COUNCIL OF INSURANCE AGENTS AND
BROKERS

Mr. SINDER. Thank you, Mr. Chairman, Ranking Member Kan-
jorski, and members of the subcommittee. Thank you for the oppor-
tunity to testify today. Thank you, Congresswoman Brown-Waite
and Congressman Moore for introducing this legislation.

I am testifying today as the general counsel for the Council of In-
surance Agents & Brokers. The Council, as many of you know, rep-
resents the Nation’s top 1 percent of insurance brokerage firms.
Th