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THE FUTURE OF TERRORISM INSURANCE

Wednesday, July 27, 2005

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CAPITAL MARKETS, INSURANCE,
AND GOVERNMENT SPONSORED ENTERPRISES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:00 a.m., in room
2128, Rayburn House Office Building, Hon. Richard Baker [chair-
man of the subcommittee] presiding.

Present: Representatives Baker, Oxley, Shays, Sessions, Gillmor,
Bachus, Kelly, Biggert, Fitzpatrick, Davis of Kentucky, Kanjorski,
Frank, Maloney, Ackerman, Sherman, Capuano, Crowley, Israel,
Miller of North Carolina, Scott, Bean, and Wasserman Schultz.

Chairman BAKER. I would like to call this meeting of the Sub-
committee on Capital Markets to order.

I am advised that Mr. Kanjorski, the Ranking Member, is on his
way. I will go ahead and proceed with my opening statement, and
I wish to welcome those participants here this morning.

The meeting today occurs on the subject of terrorism reinsurance
and the need for and appropriateness of an extension of the current
program now in effect.

It also occurs pursuant to receipt of a report by the Department
of the Treasury which performed a critical oversight and assess-
ment of the current program. Although many view the report to
have been negative in context, the conclusions reached are valuable
because of the scope of the study and the findings and rec-
ommendations that are included. Specifically, that the committee
should consider modifications to the current program before ex-
tending any conditional backstop.

Further, Secretary Snow in appearing before the full committee
in response to questions which I proffered to him indicated that,
one, he felt that there was a need for an extension to be created
before the year end, but that such extension should be modified
pursuant to identified concerns contained in the report, more spe-
cifically retention levels perhaps should be adjusted, trigger levels
should be adjusted, and repayment assurances made more clear to
taxpayers. Those are perspectives with which I find agreement.

Today, we have the good fortune to have experts in the field to
express from their varying perspectives the appropriate manner in
which the extension should be considered or in fact whether the ex-
tension should be granted at all. My concerns with the findings of
the Treasury report go more specifically to a Louisiana view as to
the $500 million trigger level that enables a claimant to seek as-
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sistance from the Department of the Treasury. I am anxious to try
to find an alternative triggering methodology that might be more
appropriate to rural communities.

Second, I also share the Treasury’s view with regard to what is
now a conditional repayment of taxpayer advances of credit which
today are discretionary in the eyes of the Secretary and may or
may not be recollected. It is my view that a mandatory repayment
provision would be extremely helpful.

All of us have shareholders. Those in private business have clear-
ly identified shareholders. Those of us in Congress have constitu-
ents, and it is our job to stand between our constituents’ check-
books and those who make application to the Government for as-
sistance, to ensure that any extension of taxpayer resources is not
only warranted, but at the appearance of profitability and an abil-
ity to repay without detriment to the overall economy, that repay-
ment be made on terms that are responsive to the identified needs.

I do believe, however, that the Treasury has indicated a willing-
ness to work with this committee and the Congress in general to
seek a remedy perhaps over the August recess that could be consid-
ered in the month of September to meet the needs of the market-
place before the expiration of the current program.

I have come to the conclusion that without a properly constructed
reinsurance program, there will be market consequences that are
not in everyone’s best interest. Accordingly, I look forward to work-
ing with other members and those experts who appear here today
to seek out those remedies.

At this time, I would recognize Mr. Ackerman for an opening
statement.

Mr. ACKERMAN. Thank you very much, Chairman Baker.

I would like to thank our committee Ranking Member, Mr.
Frank, and the subcommittee Ranking Member, Mr. Kanjorski, for
arranging the hearing today to discuss the important and urgently
needed extension of the Terrorism Risk Insurance Act.

I urge that we work together on legislation to extend TRIA and
that we move this legislation both through the committee and the
Floor of the House this year. We must act to continue to provide
TRIA’s Federal backstop.

TRIA, as we know, was enacted in response to the events of 9/
11, an event that caused over $30 billion in insured losses, and was
enacted to help secure our economy against the devastation that
might come from another terrorist attack. This was the primary
purpose behind TRIA and it is the very reason this law needs to
be extended.

This high-level Federal backstop not only protects private com-
mercial insurance interests, but also the long-term interests of the
Federal Government, which would be ultimately responsible for
funding both short- and long-term costs associated with recovering
from a terrorist attack.

Unfortunately, TRIA will sunset on December 31st of this year,
and with Congress very soon to adjourn for the August recess, that
deadline is fast approaching. The full 2-year extension proposed by
Mr. Capuano’s bill, H.R. 1153, will prevent destabilization of the
insurance industry and, in turn, the national economy. This Con-
gress has no greater domestic obligation.
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The Treasury Secretary’s recent report on TRIA makes it clear
that private markets will develop additional terrorism insurance
capacity over time, but that still leaves us with a problem that
must be addressed now. Whereas Secretary Snow indicates that
the Bush Administration opposes the extension of TRIA in its cur-
rent form, we do understand that this program may not be the
long-term answer to protect all of the stakeholders here.

I agree that in the end we must work to find private sector alter-
natives to address the liabilities created by the possibility of ter-
rorist attacks. But with no such long-term solution currently in
place and the sunset deadline of this protection soon approaching,
a short-term extension must be enacted.

Failure to extend TRIA with the uncertainties that still exist in
the insurance marketplace would horribly exacerbate the already
difficult task that insurers face in trying to accurately and effec-
tively manage the risk of loss resulting from a terrorist attack.
Failure to extend TRIA now would lead us back to the same highly
uncertain business environment we saw before TRIA, an environ-
ment in which firms struggled to get needed coverage. TRIA has
provided a short-term solution to successfully protect policyholders
from bankruptcy, keep insurers from insolvency, and prevent the
taxpayers from paying the full cost of a terrorist attack.

Failure to enact the short-term extension makes no sense what-
soever. We are fortunate that there have been no terrorist attacks
on U.S. soil since 9/11. Unfortunately, we have seen with this
month’s attacks in London that we still face a very real threat of
terrorism and this threat will not go away when TRIA sunsets at
the end of this year.

We must act as quickly as possible, both in committee and with
the entire Congress to avoid the premature expiration of TRIA’s
Federal backstop. Our security and future prosperity demand it.

I thank the chairman.

Chairman BAKER. I thank the gentleman.

Mr. Ryun?

Mr. RYUN. Mr. Chairman, thank you, and thank you for con-
vening this hearing. It is an issue that has been in front of the
committee for some time now.

We have had numerous hours of testimony, and I believe that we
have done a commendable job of helping to ensure that terrorism
insurance continues to be available during perilous times.

At the same time, we must not lose sight of the goal to return
terrorism insurance to a market-based product. If we fail to estab-
lish a framework that begins to wean the industry off the Federal
assistance, we will create a dependency that is almost impossible
to reverse. However, it would be equally irresponsible to allow
TRIA to expire if the market cannot bear the product on its own.

I do believe that the industry is not to this point and therefore
I believe that the committee should act to extend TRIA in some
form. I am hopeful that we will be able to include meaningful re-
forms that accomplish the goals of holding taxpayers harmless over
time, and ensure the availability of this product as it returns to the
market-based system.
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I want to thank the witnesses for being here today and I look for-
ward to the testimony. I hope we can move quickly toward a re-
sponsible reform and extension of TRIA.

Thank you, Mr. Chairman. I yield back my time.

Chairman BAKER. I thank the gentleman.

Mr. Kanjorski?

Mr. KANJORSKI. Mr. Chairman, as you already know, I strongly
believe that we now need to extend the Terrorism Risk Insurance
Act. This law is critical to protecting our economic security. I am
therefore pleased that we are meeting today on this important mat-
ter.

After the terrorist attacks 4 years ago, reinsurers curtailed the
supply of terrorism reinsurance and insurers began to exclude such
coverage from policies. In response, we enacted TRIA to address
these pressing problems.

Several studies have already determined that TRIA has worked
to increase the availability of terrorism risk insurance and has ad-
vanced economic development projects. The Treasury Department’s
recent report on this law also found that the program has helped
to stabilize our insurance market.

TRIA, however, will expire at the end of this year. Like many of
my colleagues, I believe that we need to move aggressively now to
extend this economic stabilization law. Our failure to reach quick
agreement on this important issue will likely result in less ter-
rorism insurance, higher prices, lower policy take-up, and greater
economic uncertainty.

Moreover, the recent terrorist attacks in England and Egypt
highlight the need for us to extend TRIA despite the preferences
of some against doing so. The occurrence of terrorism, after all, is
currently unpredictable.

The vast majority of experts testifying before us today, including
regulators, insurers, brokers, and real estate investors, will also
call upon us to act expeditiously in these matters in the coming
months in order to prevent short-term market disruptions. We need
to listen to their counsel.

In debating any plan to extend TRIA, I have long held that we
ought to work to incorporate group life insurance. Therefore, I am
pleased that one of our witnesses will directly address this issue
today. Group life products, after all, have characteristics similar to
commercial property and casualty insurance in that there is often
an aggressive concentration of risk within a small geographic area.
As many of my colleagues have regularly noted, we need to insure
the people inside the buildings, and not just the buildings them-
selves.

Additionally, the Administration has proposed a number of re-
forms that it would like Congress to adopt should we decide to ex-
tend the program. I approach these proposals with some doubt and
a little skepticism. After all, the original bill was a carefully crafted
compromise that resulted from extensive negotiations. In par-
ticular, I am especially concerned about Secretary Snow’s request
for reasonable legal reforms. This proposal for legal reforms could
once again stall legislative efforts, as it delayed consideration of the
original law.
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Nevertheless, as legislators, we have the responsibility to give
this proposal and the other reforms suggested by the Administra-
tion their due consideration. We also need to evaluate the rec-
ommendations of experts testifying before us today during our
forthcoming deliberations.

As I noted at our last hearing, Mr. Chairman, time is of the es-
sence. We now have just 4 weeks remaining on the legislative cal-
endar. As a result, we need to have our staffs work diligently over
the August break in order for us to move expeditiously in Sep-
tember.

In closing, this is not a Democratic or Republican issue. It is, as
I have regularly noted, an American issue. It is a business issue.
It is an economic security issue. I therefore stand ready to work
with you, Mr. Chairman, and all other interested parties on these
matters in the weeks ahead.

Thank you.

Chairman BAKER. I thank the gentleman.

Mr. Frank?

Mr. FrRANK. Thank you, Mr. Chairman. I appreciate the prompt-
ness with which you and the Chairman of the Full Committee have
given us a chance to begin working on this.

We were encouraged when the Chairman of the Full Committee
indicated that we will in fact be marking this up. I look forward
to this committee doing what we have been able to do in a number
of areas in the past, working together in a bipartisan way on the
technical matters.

I want to address a philosophical point here today. It is why I
strongly support this and why I differ with some of my allies who
have said, well, let’s not be helping business in this regard. In the
first place, the prime beneficiaries of this, in my judgment, are not
the insurance companies. They are the insured. The insurance com-
panies could walk away from this.

The problem would then fall on those who seek to build and con-
struct, particularly in our big cities. This is a very important issue
for New York and for Chicago. This is, as I said, a matter of the
insured. There are people who want to build, who want to help de-
velop. They are the ones who have come to me most passionately
about this.

Second, there is the philosophical question of how does this soci-
ety deal with the costs imposed on us by murderers who dislike our
form of government and our way of life. Yes, I suppose it would be
possible for the market to take care of this. The market would take
care of it by raising the price, if the market works as it should, to
those who would be the likeliest targets of terrorism. That is the
way the insurance system works. You would in a logical way say,
okay, let’s try as best we can to figure out who are likeliest to be
the victims of terrorism and we will charge them more for their in-
surance. That is the way insurance works.

Now, that is often a very good idea because what it does is give
people an incentive to make themselves less likely to be a cost
problem. You can have people diminish the likelihood of fire, di-
minish the likelihood of automobile accidents, etc. But there is
nothing that Americans can do in Chicago or New York or Boston
or anywhere else, or in the rural areas about terrorism, because I
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think the chairman is quite right. When we do the triggering, we
should be sensitive to rural areas. We do not know where the ter-
rorists will strike, but we will be guessing.

I do not think we ought to say to the American people, we are
going to assess you an extra fee because terrorists may have tar-
geted you. It seems to me, and this is my philosophical justification
for TRIA, we should take the cost of terrorism, which may be in-
flicted on us, and obviously there will be a terrible human cost, but
to the extent that it is a financial cost, it ought to be broadly
shared. This is a case for totally socializing the risk and not allow-
ing particular sectors of our society, particular geographic regions
to be more at risk and to have to pay more for terrorism. That is
what we are talking about.

If you go to a purely market-based system of terrorism insurance,
you are saying to the extent that you are likely to be targeted by
the terrorists, to that extent we will charge you more. Our job
ought to be to say to those who would murder and destroy because
they disagree with policies of this country, we are going to do ev-
erything we can to make sure that you have no effect on us. We
are going to neutralize your efforts. The best way to do that is to
ta]}){Ie the cost of those efforts and spread them as broadly as pos-
sible.

I do not want any one segment of the American economy feeling,
oh well, wait a minute, I better be careful about this policy, I will
be particularly singled out. To the extent that we broadly distribute
this risk across the board and say to people that we all share. Let
me just be clear on the point. The individuals who might be build-
ing big buildings in a particular community, they are not the cause
of the murderers and they ought not to bear a disproportionate
share of the burden of dealing with it. It is the country as a whole
that has been targeted by these people. It is the country as a whole
that should respond.

One way to respond is to take the risk of terrorism insurance,
and again people cannot diminish that risk. They may be able to
mitigate some, but they cannot diminish the risk that they will be
victimized by terrorists because that is an exogenous event over
which they have no control.

So that is the philosophical justification for saying whether the
market can or cannot do this is not to me the primary issue. I do
not want to impose on particularly vulnerable people in this society
a greater cost because murderers may have targeted them. And
that is the justification for doing this in this public way.

Thank you, Mr. Chairman.

Chairman BAKER. I thank the gentleman.

Mr. Capuano, did you have a statement?

Mr. CAPUANO. Mr. Chairman, first of all, thank you for the hear-
ing.

I have no real opening statement, but I actually would encourage
all the panelists, both on the first and second panels. Honestly, I
deal in the real world. I think pretty much everybody is going to
be on the same line that there is some role for the Federal Govern-
ment on some sort of backstop at some level. The immediate ques-
tion, though, is whether we should extend the current TRIA law or
some form thereof.
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I do not think anybody who is familiar with the legislative proc-
ess can look me in the eye and tell me that you think we will come
up with a permanent solution by the end of this year. Though that
is possible, anybody who is familiar with the process I think knows
that it is highly unlikely.

That being the case, my biggest interest, my immediate interest
is your opinions on the immediate future. Should we extend TRIA?
Should we extend it with some amendments? Or should we just let
it expire? Beyond that, the permanent fix will take us some time
to get to. If you think otherwise, if you think we can do it between
now and then, I would like to hear that as well.

Other than that, Mr. Chairman, again I thank you for having
this hearing and for opening up the process so that we can hear
from people who actually know what they are talking about, in-
stead of just me.

Chairman BAKER. I thank the gentleman.

Are there Members seeking recognition?

Mr. Crowley?

Mr. CROWLEY. Thank you, Mr. Chairman. Let me thank you and
Ranking Member Kanjorski for holding this hearing today on the
Federal terrorism backstop.

I especially want to highlight the work of Ranking Member Bar-
ney Frank on this issue in keeping it at the forefront, as well as
my colleagues Mr. Israel, Mr. Capuano, Mr. Kanjorski, in conjunc-
tion with my office, in creating the legislation that I think has been
at the forefront of moving this issue forward, as well as Ms. Bean
from Chicago and her efforts to extend TRIA for an additional 2
years.

I welcome this hearing of the subcommittee on this important
issue and look forward to as early a markup as possible. It is my
hope that the Capuano-Israel, et al, bill, H.R. 1153, will be the base
for this that will include a 2-year extension, as well as inclusion
of group life coverage. That bill served as a lonely leader arguing
for an extension of TRIA and it deserves its true place as the en-
gine that moves TRIA forward to the next level, as well as the rec-
ognition of all those who support TRIA, including a number of the
witnesses here today, some of whom I think sometimes forget that
this bill exists.

As we all know, the Terrorism Risk Insurance Act passed in 2002
allowed for the reinsurance of terrorism insurance to private enter-
prise; allowed for the financing of new construction projects; and
provided coverage for thousands of businesses that would not have
had insurance without it. It was vital and we all agree on this
point. As Howard Mills—and we welcome you to the committee
today, Mr. Mills, a former State assemblyman, as I was myself, in
New York State, who is now serving as the New York State insur-
ance commissioner—stated about TRIA, “The nation’s current eco-
nomic strength is in large part due to the Federal backstop put in
place by TRIA.” Mr. Mills continued by saying, “The removal of
that type of protection could return the insurance market to the
uncertainty experienced in the aftermath of September 11, 2001.”
As a New Yorker, Mr. Mills is very keenly aware of the importance
of this legislation, which certainly had the support of our Adminis-
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trat}ion, this Administration, after the aftermath of September
11th.

The Treasury report stated that the creation of TRIA was meant
to address any market disruptions and ensure the continued wide-
spread availability and affordability of property and casualty insur-
ance for terrorism risk, and to allow a transitional period for the
private markets to stabilize, resume pricing of such insurance, and
build capacity to absorb any future losses, while preserving State
insurance regulation and consumer protections.

The report goes on to say that TRIA has been effective in meet-
ings its goals of supporting the industry during a transitional pe-
riod and stabilizing the private insurance market. Later, this same
Treasury report states that the immediate effect of the removal of
TRIA subsidy is likely to be less terrorism insurance written by in-
surers, higher prices, and lower policyholder take-up.

I agree with all of the above. TRIA has been a success. Without
TRIA, our country will see serious market disruptions like we saw
in the months after 9/11 when there was no coverage and no ability
of insurers to assess risk. In fact, what I said last week when Sec-
retary Snow was giving his testimony before the committee, it is
a take on the old adage, if it ain’t broke, fix it.

But now is not the time to let TRIA die. In fact, now is the time
to extend and strengthen it. As we learned both in the Treasury
report and over the past few years from conversations with indus-
try and business leaders, many reinsurers have still not yet re-
turned to the marketplace.

I have concerns that as we move forward with any legislation,
that we ensure the retention trigger rates as such are kept at a
manageable rate to lure more insurers back into the market. I fear
that increasing retention rates while weakening TRIA will not lure
them back in. As they operate in a free market, reinsurers view
terrorism as an uninsurable risk and that simply will not change.

We need to add group life coverage and we need to look at the
possibility of covering nuclear, biological, chemical and radiation
coverage and other issues. We have a lot of work ahead of us and
not much time to accomplish it. Stating that, I do believe that
TRIA should not be a permanent program, but rather a temporary
program until the private insurance market can develop its own
additional terrorism insurance capacity.

Again, I am pleased that the Treasury Department’s report on
TRIA, as well as the leadership of Mr. Frank in continually charg-
ing ahead on the importance of extending TRIA and terrorism risk
insurance, will go on. I want to applaud them all once again and
commit to industry to all facets who are concerned about this that
I, too, am committed to seeing TRIA re-passed before we leave this
Congress.

I yield back.

Chairman BAKER. I thank the gentleman for his statement.

Mr. Israel?

Mr. ISRAEL. Thank you, Mr. Chairman.

Let me echo Mr. Crowley’s welcome to Superintendent Mills from
my home State of New York.

I look forward to hearing your comments and those of the other
witnesses.
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I am going to be very brief, Mr. Chairman. Some have suggested
that with the Treasury report, we are getting very close to building
a bipartisan consensus on TRIA. I certainly am hopeful that is the
case, but there is a sense of deja vu because we were very close
to a bipartisan consensus with TRIA in the last Congress. In fact,
we were minutes away from a vote on the suspension calendar with
the TRIA bill.

Unfortunately, the clock wound down, we were not able to accom-
plish it, and here we are again. The clock is winding down again.
We do not get two strikes on this issue. If we do not act, we are
profoundly disappointing our businesses and our residents back
home, and potentially setting back the U.S. economy.

So I think that we have an opportunity to build consensus on
what I suspect will be an imperfect bill. I just want to close by sug-
gesting that we have an obligation to make sure that in an imper-
fect bill we at least cover two bases. One is group life. It makes
no sense for us to assure the continuity of insurance for construc-
tion, for bricks, for mortar, for steel, and not for the human lives
inside that building. It is a very tough argument to make back
home that we insured buildings, but not the people inside. So I
think group life has to be a critical component.

Finally, we need to ensure that whatever is passed in the re-
maining weeks that we have here in Washington does focus on a
short-term extension and a long-term solution. I look forward to
continuing to work with my colleagues. I want to thank Mr.
Capuano and Mr. Kanjorski and the ranking member and Mr.
Crowley for joining me on H.R. 1153. We continue as we always
have at every step for the past 2 years to offer to work in a bipar-
tisan, constructive fashion with our colleagues to make sure that
we pass TRIA, put this issue behind us, and sustain our economy
in the future.

I thank the chairman and yield back the balance of my time.

Chairman BAKER. I thank the gentleman.

The Chairman of the Full Committee, Mr. Oxley?

The CHAIRMAN. Thank you, Mr. Chairman.

And good morning to our distinguished panel of witnesses and
welcome to the committee. We look forward to hearing your testi-
mony today on the future of terrorism insurance.

We recall today how the economy, and specifically the insurance
marketplace, was roiled by the terrorist attacks of 9/11. Reinsur-
ance capital fled the marketplace, insurers began to exclude cov-
erage, and large policyholders were unable to obtain enough insur-
ance coverage for their construction and development projects.

In coordination with the leadership of President Bush, Congress
acted swiftly to address the problems facing the insurance market-
place. Those problems included a drained industry surplus, insuffi-
cient diversification in geographic risk exposure, and an inability to
model potential terrorist losses. Within weeks of the terrorist at-
tacks, this committee and the House passed legislation that in 2002
would become the Terrorism Risk Insurance Act or TRIA. TRIA es-
tablished a public-private partnership with a temporary backstop
to protect against future catastrophic terrorist attacks through De-
cember 31st of this year.
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TRIA was designed to be a temporary fix to address very specific
goals, and it has succeeded in that role. The insurance industry’s
surplus has dramatically increased, the economy has greatly im-
proved, and commercial property insurers have been able to more
effectively spread and model their risk exposures.

However, as documented by the recent report from the Depart-
ment of the Treasury, TRIA may actually be hindering market-
based solutions for terrorism insurance. As a result, it would not
be prudent to merely extend the current TRIA program. The threat
from terrorism will likely remain with us for years to come, and
this Nation needs a long-term solution that the current TRIA pro-
gram simply does not and cannot provide.

We have had the Government Accountability Office perform nu-
merous studies for the committee evaluating domestic and foreign
catastrophe programs. From their review, it is clear that the only
long-term solution to ensuring market stability for catastrophic
risks is by creating dedicated capital. This can be done by allowing
long-term catastrophic reserves, creating an industry pool, pre-
funding or post-funding losses through assessments and sur-
charges, tapping the equity markets, or providing a Federal sub-
sidy.

The last option, a Federal subsidy, is often the least efficient as
it crowds out and distorts the private marketplace, reducing incen-
tives for mitigation and appropriate risk pricing. For this reason,
the Treasury and the White House have indicated their opposition
to an extension of TRIA in its current form. I also believe that an
extension of the program without reform would be unwise and un-
warranted.

Fortunately, the marketplace has not been without new thinking
in the last year, and numerous parties have presented the com-
mittee with proposed solutions for revamping TRIA to reduce the
Federal subsidy, increase private sector involvement, and create
dedicated capital sources to ensure long-term stability in the ter-
rorism insurance marketplace.

This is an important due diligence responsibility for our com-
mittee. Whether we simply increase the TRIA numbers as the
Treasury suggests with full taxpayer payback and more stream-
lined coverage, or create a more comprehensive solution with great-
er certainty and free-market discipline, I am confident we can get
it done in a timely manner and in our committee’s bipartisan tradi-
tion.

I look forward to hearing from the witnesses on our panels today,
and on working together on a revamped and more effective and ef-
ficient terrorism insurance program.

Mr. Chairman, I yield back.

Chairman BAKER. I thank the Chairman for his participation.

Ms. Bean?

Ms. BEAN. Thank you, Chairman Baker and Ranking Member
Kanjorski, for holding this important hearing on TRIA.

Thank you to our distinguished panel members for sharing your
own valuable real-world perspective in the debate over terrorism
risk insurance.

In the wake of the September 11th terrorist attacks, it was im-
portant to put a Federal backstop in place to protect against large-
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scale terror losses. TRIA provided an important step forward in
providing relief to insurers and third parties that could suffer dev-
astating losses in the event of a terrorist act.

My own suburban district is located just northwest of Chicago.
Many of my constituents work in the city, however, and I have a
special appreciation for how TRIA helped restore the confidence
needed to revive our local economy after the shock of September
11th.

The London bombings earlier this month illustrate that the
threat posed by terrorism is still very real. Sadly, the London at-
tacks underscore the need for Congress to act quickly to renew the
Terrorism Risk Insurance Act before it expires at the end of this
year. In the absence of a backdrop, I am concerned that the ter-
rorism insurance market will once again become unstable and po-
tentially damage our economy.

The same rationale which compelled Congress to pass TRIA in
the first place should again compel us to approve its extension. We
can and should avoid further market disruption.

I look forward to the witnesses’ testimony and I yield back the
balance of my time.

Chairman BAKER. I thank the gentlelady.

Mr. Bachus?

Mr. BacHus. I thank the chairman. I would like to commend you
on your leadership on this issue and your efforts in renewing the
Federal Government’s commitment to terrorist insurance and the
Terrorism Risk Insurance Act.

Over the past few years, terrorist insurance has helped provide
needed stability to our Nation’s economy. It is often a critical com-
ponent in the financing of various real estate development projects,
including office buildings, residential and condominiums, and retail
centers. Its continued availability and affordability plays an impor-
tant role in the economic health of the commercial real estate mar-
ket in our economy.

For that reason, I would like unanimous consent to submit a
statement by the National Association of Realtors.

Chairman BAKER. Without objection.

Mr. BAcHUS. Thank you.

As you know, the program is set to expire at the end of the year.
I am concerned that America’s economy will not have the adequate
financial protection from future terrorist attacks, and we always
have to assume that they will come, for purposes of this hearing.
Consequently, Mr. Chairman, this program needs to be renewed
and extended.

In addition to the renewal of the TRIA program, we should con-
sider the inclusion of group life as part of the Federal terrorist re-
insurance program. Unlike property and casualty insurance and
their industry, in the absence of TRIA group life insurers are re-
quired by State law to offer terrorist protection if they offer the
product.

As a result, group life insurers have had to make changes in
their underwriting policies with potential risk of an exposure to a
terrorist attack. For that reason, I believe that adding group life
would help ensure the ability in the life insurance market and
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allow policyholders additional security in areas of high-risk con-
centrations. Also, it encourages the offering of group life insurance.

As a proponent of the TRIA program, I have also read the recent
Department of Treasury study on renewing terrorist risk insur-
ance, the Act. It is my sincere hope to work with the Administra-
tion and the committee and Chairman Baker and Chairman Oxley
on suggested changes to the program to ensure that TRIA renewal
will not prevent the development of the underwriting ventures and
reinsurance products in this area.

Again, I thank you, Chairman Baker, and I look forward to hear-
ing the testimonies of the witnesses here today.

Chairman BAKER. I thank the gentleman.

Mr. Miller, did you have a statement?

Mr. MILLER OF NORTH CAROLINA. Just briefly, Mr. Chairman.

I agree that TRIA should be extended. I voted for that in this
committee in the last Congress and I have cosponsored the legisla-
tion this year to extend it.

But I wanted to agree in part and disagree in part with the rank-
ing Democrat, Mr. Frank’s statement earlier. I am sorry he is not
here to see me disagree with him. I just wanted to prove that I
could do it.

[Laughter.]

Chairman BAKER. I will tell him about it.

[Laughter.]

Mr. MILLER OF NORTH CAROLINA. Okay. Thank you. I actually
felt several people might.

I agree entirely that there is a great deal of terrorism risk that
is entirely beyond the power of insurers to prevent. There is noth-
ing the World Trade Center could have done to prevent being
struck by commercial airliners, but there is something that airlines
could have done to prevent it. I certainly want to get at what the
private sector can do to make us safe.

The 9/11 Commission said that despite 9/11, the private sector
was woefully unprepared for terrorist attack. It should be a cost of
doing business, certainly for some critical infrastructure, for some
businesses whose vulnerability puts all of us at risk, many of us
at risk.

There are real differences in vulnerability to terrorism, the likeli-
hood that a business will be the target of an attack, that I think
should not, I agree with Mr. Frank, should not be reflected in ter-
rorism insurance. Obviously, the greatest single vulnerability is
whether you are in a major population center; whether you are in
a city or not. I do not represent a large city, but I want America’s
cities to be vibrant and I do not want businesses to think they have
to move away from cities to get insurance or to get affordable in-
surance.

I do not want a publisher to have to pay more terrorism insur-
ance if they publish Salman Rushdie. They may be at much greater
risk of a terrorist attack if they do. It is unacceptable to me that
we would make that distinction. I would not want a Jewish com-
munity center to have to pay a higher terrorism risk insurance pre-
mium than would a Methodist community center or a nonsectarian
community center. Those are unacceptable to me.
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But if the chemical industry can do something to prevent a Bho-
pal resulting from a terrorist attack, I want them to do it. If utili-
ties, if power companies can do something, should do something to
prevent the grid from going down because of a terrorist attack, I
want them to do it, and I want there to be an economic incentive
to do it.

So whether it is this legislation and the extension of TRIA or in
some other legislation, I do want to have a discussion about what
we can do through market forces to encourage the private sector
to be prepared for terrorist attack, to try to prevent attacks, to try
to reduce our vulnerability, particularly when an attack on you is
going to cause loss to others who cannot protect themselves, who
can’t prepare, and to minimize the damage so that we can recover
from attacks.

Chairman BAKER. I thank the gentleman.

Mr. Fitzpatrick?

Mr. FitzPATRICK. Thank you, Chairman Baker.

When Congress enacted TRIA, we made great strides to stabilize
the private insurance market and to safeguard the economy in the
face of future terrorist attacks. This temporary program effectively
limited market disruptions and encouraged economic stabilization.

In the face of TRIA’s expiration, we must ask if we are going to
try to develop a private reinsurance market for terrorism. Sec-
retary Snow testified that a revamped terrorism insurance program
must incorporate greater taxpayer protection and encourage pri-
vate market development. Chairman Greenspan stated that some
of the aspects of the Treasury’s proposal to change TRIA by in-
creasing private market participation and lessening taxpayers’ po-
tential liability were very sensible. I would like to hear the panel
here today address what is sensible and what is not.

Chairman Baker has raised concerns that raising the threshold
to $500 million might make TRIA coverage unavailable in some
areas, which could possibly include my district in southeastern
Pennsylvania. I would also like the panel to address this concern.

No matter how you look at it, the global struggle against violent
extremism will be long. We must try to find solutions so that our
taxpayers are not so vulnerable in the long run. In the end, ter-
rorism may turn out to be an uninsurable risk, but until this Fed-
eral backstop is modified, the private sector will not have an incen-
tive to innovate. Despite our differing views on reform, we can al-
ways stand together on one thing: protecting the American econ-
omy from the financial consequences of a terrorist attack.

Chairman Baker, I commend your commitment to renew this
vital program before it expires at the end of this year. And I yield
back the balance of my time.

Chairman BAKER. I thank the gentleman.

Ms. Wasserman Schultz?

Ms. WASSERMAN SCHULTZ. Thank you, Mr. Chairman.

Chairman Baker and Ranking Member Kanjorski, I appreciate
your convening today’s hearing and for your continued leadership
on this important issue.

I particularly want to recognize my esteemed colleague from
Massachusetts, Mr. Capuano, for all of his hard work on H.R. 1153.
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Specifically, I would like to welcome Ed Harper from Assurant,
which is a major employer in my district.

I will not be here for your testimony because I have a Judiciary
Committee markup simultaneous to this meeting, but I appreciate
your being here. I look forward to your testimony and for all the
panelists’, and I want to keep my remarks short so we can expedite
this process.

I also want to reiterate, as my colleague from Pennsylvania did,
that there is a need for a Federal backstop on the reinsurance mar-
kets. A failure of the Federal Government to extend TRIA will have
very real consequences for our economy and will especially have
those consequences for cities like Miami where the costs to private
market participants will be simply untenable.

The series of tragic events in London over the last few weeks un-
derscore the need for the reauthorization of TRIA. The war on ter-
ror continues. As we heard Chairman Greenspan testify before this
committee last Wednesday, private markets presume peaceful and
civil societies. You cannot price or model catastrophic events. This
is a lesson that other countries facing such threats, countries like
the U.K., Israel, Spain and Italy have learned. These countries all
provide the equivalent of a Federal backstop for their reinsurance
markets.

Like with unanticipated, unavailable insurance for hurricanes in
my home State of Florida, the insurance industry cannot be ex-
pected to carry the full weight of the aftermath of a terrorist act.
I know that many of my colleagues on both sides of the aisle recog-
nize this need and I encourage us to move forward together and do
what is best for this country.

Thank you. I yield back the balance of my time.

Chairman BAKER. I thank the gentlelady.

Does any Member seek recognition for an opening statement?

If not, at this time I would like to ask unanimous consent that
the gentleman from Texas, Mr. Sessions, be permitted to sit as a
member and be recognized in regular order. If there is no objection,
without objection—

Mr. SHAYS. Reserving the right to object.

Chairman BAKER. Mr. Shays is recognized.

Mr. SHAYS. As long as Mr. Sessions speaks with the eloquence
that he usually speaks with.

[Laughter.]

Chairman BAKER. You will have to be the sole judge of that.

The gentleman from Texas is recognized.

Mr. SESSIONS. Thank you, Mr. Chairman.

You know, it is great to have friends around it, isn’t it? Chris,
thank you so much.

Mr. Chairman, I appreciate the opportunity to be with you today
and to hear this panel as they speak clearly about the needs as we
go about reforming TRIA. I would like to be the first one to say
that your leadership makes a difference, and the reason why we
are here today is because you have been able to bring us along on
t}llis pathway to make sure that this debate and discussion takes
place.

Also, I want to thank Chairman Oxley, Mrs. Kelly, and Eric Can-
tor for their long support of this process.
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Mr. Chairman, if I could, I would like to just submit my remarks,
rather than going through them, but I would like to read one page
of them, and like to ask unanimous consent that they be included
in the hearing.

Chairman BAKER. Without objection.

Mr. SEssioNS. That is, with the benefit of some distance and
greater insight into how the marketplace has responded to TRIA,
I believe it is appropriate to revisit this program as we are doing
today and determine how it can be improved. Legislation that is
fiscally responsible and provides taxpayer protection by narrowing
Federal exposure, while still providing certainty and stability to the
marketplace is what our achievable goal should be. I believe it is
one that can be reached also in a timeframe that is appropriate,
considering the impending expiration of TRIA as we currently
know it.

Without the certainty provided by the terrorism insurance pro-
gram, Congress runs the risk of dealing with the financial after-
math of the tragedy again without a plan and without significant
involvement from the private sector. This is a bad policy alter-
native for dealing with the economic effects of such a tragedy, and
Congress can and must do better.

Mr. Chairman, I believe what we are doing here today gets us
closer to the mark of not only responsibility, but making sure that
Congress puts its mark with the private sector to ensure that our
economy feels the strength of an ongoing need to make sure that
Americans have confidence not only in our government, but also in
our process and the free enterprise system.

Thank you so much for allowing me to be here today.

Chairman BAKER. I thank the gentleman.

There being no further statements from members, I have a re-
quest for unanimous consent that the statements of the Association
of American Railroads and the statement of the Trust for America’s
gleal(‘ih be included in the hearing record. Without objection, so or-

ered.

It is now my pleasure to turn to our distinguished panel of wit-

nesses, and advise you that to the extent possible we request that
your testimony be constrained to 5 minutes. However, your full
statement will be incorporated into the official record of the hear-
ing.
With that, I would first like to call on Mr. Howard Mills, who ap-
pears here today in his capacity as superintendent of the New York
Insurance Department.

Welcome, sir.

STATEMENT OF HOWARD MILLS, SUPERINTENDENT, NEW
YORK INSURANCE DEPARTMENT

Mr. MiLLS. Thank you, Chairman Baker, Mr. Kanjorski, all the
members of the committee.

It is clear to me from hearing the many opening comments today
that all of the members of the committee seem to have a very keen
appreciation for my critical point.

My critical point, if I could leave you with one message, Members
of Congress, is that we cannot have any gap. On January 1, 2006,
something must be in place, a Federal backstop, or we will indeed
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immediately return to the post-September 11th period in the insur-
ance industry and it will have devastating impacts on our national
economy.

I would be pleased to see an extension of TRIA. The NAIC has
advocated for an extension of TRIA with the inclusion of group life.
I think that is very important. But I have been listening very care-
fully to the Administration, to the Members of Congress. I do not
expect that there is a lot of desire to just go ahead with a straight
extension. So I am here to try and offer some thoughts on how we
could go about approaching it in a different way.

Before I share some of those thoughts, let me make a couple of
points that are critical to what an extension of TRIA or any new
program would have. The first thing I would like to say—and I
heard it in some of the opening comments here this morning—
there is a tendency, and I with all due respect think that it is in-
correct and misguided, to still regard this as a large city issue. This
is something that we have to really think about. I personally be-
lieve that it would be far more devastating if the next, and we all
hope of course that there will not be a next, but the experts tell
us that there will be a next attack.

I think it would be far more devastating to the insurance indus-
try, to the economy, to the national psyche if that next attack were
not at the Sears Tower in Chicago, not at the Empire State Build-
ing in New York City, but in a small shopping mall in Iowa or in
Louisiana that none of us had ever heard of. That would imme-
diately necessitate that any building project anywhere in this coun-
try where people gather would have to have terrorism insurance.
Immediately that would occur.

It simply must be there. Our national economy will be devastated
if that were to occur. We know that we are dealing with a savage,
but a very cunning enemy. They have a history of going after soft
targets, not hard. And many of our best minds were focused on try-
ing to predict and prevent the next attack have that very same con-
cern, that it will be an unforeseen attack in an unlikely location
designed for maximum economic damage, which of course is one of
the major objectives of our enemy.

That brings me to another point that I would like to make. I do
think that the industry can do more, should do more, but those
who say that the existence of TRIA over the last 2 years has com-
pletely depressed industry response, that also is not correct. The
industry has done a great deal. You need only look at the security
measures taken on by the private sector in large cities primarily,
you know, expected targets.

Local governments are bearing a heavy burden and the American
taxpayer is already bearing a heavy burden. That is something else
that is not often said enough. There is a lot of concern for the cost
to the taxpayers. I would point out that TRIA so far has not cost
the taxpayers a dime, not a dime has been spent on TRIA.

But the American taxpayers are already paying. They are paying
when their local governments have to take up security, enhance se-
curity measures, so we are all already paying a cost. It is a ques-
tion of how that cost will be borne and what will be the most effec-
tive use of those monies to protect our national economy.
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One of the great problems that the industry has even if TRIA
goes away and if there is not a backstop, insurance rates are set
based on modeling. To price a product, they have to model. They
have to try to predict the likelihood of payment of claims. You sim-
ply cannot model a terrorist attack. By its definition, a terrorist at-
tack is meant to be unexpected. It is meant to be a surprise. You
cannot model it. Therefore, you cannot price it.

And finally, to those who are questioning whether we should
even allow TRIA to just expire and go away with no Federal back-
stop, and “let the free market respond,” I would urge the Congress
to consider this. There will be a free market response, but the like-
ly, indeed the probable free market response will be to not write
the insurance at all. That will have devastating impacts on our
economy.

TRIA has worked very, very well. I think that the major point
that I would like to make here is that TRIA, the Congress was
wise, the Administration was wise in its make-available clause. It
put the onus on the insureds, not the insurers. It is the option of
the insureds to look for it. It has to be made available by the insur-
ers, and I would hope that any solution going forward will keep
that in mind. I agree with those who said here today, and I am
here as the superintendent of insurance, not advocating for the in-
dustry. I am here advocating for the consumers of insurance, for
your constituents, for the American economy.

Right now, the Congress should be aware that even with this
question of whether TRIA will be extended or not, great harm is
already being done. Again, I urge you, there must be a Federal
backstop in place in some form on January 1, 2006, and I would
also urge you to move as quickly as possible because the mere con-
fusion about what is going on is already doing economic damage.
You are seeing exclusions being written into policies right now and
those exclusions will kick in with any policies going into 2006. If
there is not a Federal backstop in place, those exclusions will kick
in and we will indeed be right where we were on September 11,
2001, before TRIA was enacted that year, where the economy had
such terrible damage.

Congress should be very aware of the fact, you know, it all comes
down to an issue of capacity, and there is not unlimited capacity.
Capacity has enhanced since TRIA was enacted, that is true, but
the capacity is not unlimited. You should be aware that less than
half, less than half of all the capacity out there right now in the
insurance industry, less than half of that is dedicated to commer-
cial lines.

Also, the hurricanes in Florida have reduced our capacity by $20
billion, and we are in hurricane season again. We have already had
the earliest force four tropical storm in the hurricane season on
record, so we just cannot count on the capacity being there. It is
not yet there and the fact that all of the policies being written are
already containing these exclusions in the event that a Federal
backstop goes away, shows that the industry is not yet ready to
write and that they will indeed, because of capacity issues, in many
cases opt not to write if the Federal backstop is not extended.
There are just some catastrophes that the private sector is not able
to deal with. It is absolutely critical that this backstop continue.
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Now, where do we go? I have been listening very carefully. I do
believe that there is a sincere effort to come up with a long-term
solution. I believe that a long-term solution is preferable. Hope-
fully, the Congress can enact a long-term solution so it is in place
by January 1, 2006. If it is not, if for political reasons or other rea-
sons it just is not able, I urge you to do some sort of a temporary
extension as a bridge to get you to the point that a long-term solu-
tion can be put into place. Again, the economic impacts of any gap,
any gap at all on January 1, 2006, would be devastating. We are
already feeling the impacts.

Where would I like to see a long-term solution go? I do believe
that we need more private involvement and we need to come up
with a mechanism that would over time do two things: build capac-
ity and reduce the Federal Government’s involvement. Some type
of a mechanism, some other entity created where capacity was
built, which was optional, which those insurers that opted to go
into the program would then pay an assessment to build capacity.
It would be absolutely necessary that if they opted in, they had to
cover all types of terrorism.

Chairman BAKER. Could you begin to conclude, sir?

Mr. MiLLs. Okay. Chairman, I have many other points I want to
make which maybe we can get on, but let me make one final point
please, if I may.

The urgency of having this in place is critical. I happen to be a
very, very big believer in tort reform. I am very concerned when
I hear some of these talks about linking TRIA or another backstop
to other issues. I urge you not to do that. I believe that this is,
after the men and women in the United States military, TRIA is,
or a Federal backstop, an improved Federal backstop is the most
critical weapon in our arsenal to fight the war on terror. They want
to destroy our economy. TRIA has kept our economy strong and the
lack of a Federal backstop will have a devastating impact on our
national economy.

I thank you, Mr. Chairman.

[The prepared statement of Mr. Mills can be found on page 145
of the appendix.]

Chairman BAKER. I thank the gentleman for his statement.

Our next witness is Mr. Larry Mirel, who testifies here today in
his capacity as commissioner of insurance and securities regulation
for the District of Columbia.

STATEMENT OF LAWRENCE H. MIREL, COMMISSIONER, DE-
PARTMENT OF INSURANCE AND SECURITIES REGULATION,
DISTRICT OF COLUMBIA

Mr. MIREL. Good morning, Chairman Baker, Mr. Kanjorski, and
Mr. Sessions and members of the subcommittee.

As the insurance commissioner for the District of Columbia, I
carry out the laws that were mostly enacted by this Congress, and
in many ways I am Congress’ State insurance regulator. I am here
today on behalf of my department, the District of Columbia Depart-
ment of Insurance, Securities and Banking, and I am not speaking
on behalf of the NAIC, the National Association of Insurance Com-
missioners.
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I want to agree with Superintendent Mills, first, that the issue
really is one of capacity. Will there be enough money available to
cover losses due to future terrorist attacks, no matter how large
they may be? Will people who pay premiums to protect themselves
from financial disaster due to a terrorist attack be able to collect
on the promises of reimbursement for which they paid?

We do not want to see a situation where a large-scale terrorist
attack exhausts the reserves set up to pay for those losses, leaving
people without financial relief at the very time they need it the
most.

Under TRIA, the deal that was made was that in exchange for
insurance companies offering terrorism coverage, the Federal Gov-
ernment steps in under certain circumstances to provide a back-
stop. TRIA has worked well and it is an important law, but there
are two shortcomings, in my view, with the approach taken by
TRIA.

First, the legislation does nothing to promote growth in the ca-
pacity of the private insurance market. On the contrary, the very
fact that the Government is willing to step in when losses exceed
a stipulated amount discourages the growth of private capacity
above that amount.

Second, the risk that the Federal Government will have to make

ood on its pledge to act as the insurer of last resort is too high.
%15 billion in terrorism losses may seem like a high industry reten-
tion level, but when compared to the $40 billion caused by the de-
struction of the World Trade Center, it is clear that the Federal
Government would become involved very early under TRIA in a
major terrorism event.

To deal with both of those problems, in my view, a long-term so-
lution should make the Federal Government a far more remote
guarantor. There needs to be a Federal guarantee. In the end, as
Mr. Mills has said, and others, terrorism risk is unpredictable.
There needs to be a Federal guarantee, but it should be far more
remote than it is currently.

The way to deal with that, in my view, is to use the legislative
authority of the Congress to create the establishment of a terrorism
risk pool that would be funded and run by the industry; that would
act as a cushion between what the industry can cover in the ordi-
nary course of its activities and the point at which the Federal
Government needs to step in as guarantor.

In my view, the sensible approach would be for Government to
use its authority to create such a pool, which would take some time
to be filled up, but as it fills up, the terrorism guarantee provided
by the Federal Government could retreat. Basically, what I am
talking about is a TRIA-like arrangement, but funded by private
money, not by the Federal Government.

I also want to deal with a point that was made earlier about the
unfairness of putting the risk of terrorism attack on those people
who happen to be in the way of the particular goal of the terrorists.
I always use the example of Joe’s shoe store down here on 15th
Street near the White House. The terrorists are not after Joe. They
are after America, and Joe should not have to pay 3 times as much
as anyone else for insurance coverage.
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The creation of a risk pool would allow the subsidizing of the risk
by every American. I think that is only fair. Not only do we not
know when the next terrorism attack will take place, but we do not
know where it will take place. Everybody is at risk. The terrorists
are after America. They are not after Joe’s shoe store.

The terrorism risk pool could be funded by a very small in-
creased charge on policies that are covered by the pool. That small
charge would very quickly mount up to a great deal of money that
would be used as a backstop before the Federal backstop is
reached.

Currently, what happens is that insurers, not knowing what the
risk will be, not being able to properly model it, charge a high rate.
They would rather err on the side of being too high than too low.
At the end of the year if there has been no terrorist attack, that
money goes to the company’s bottom line. The following year, it has
the same issue, and so it charges the same high rate.

Instead, if this money were put into a terrorism risk pool, and
kept aside for the purpose of backstopping terrorism risk, it could
serve a very important role as a cushion between what the private
industry can provide in the ordinary course and what the Federal
Government ultimately will have to do.

Thank you, Mr. Chairman, for holding this hearing. I do think
that it is very important that something happen before the end of
the year. I agree with Superintendent Mills that we should not
have a gap. Something has to be done. I think also that a long-term
solution is in the air and could be done. I hope it could be done
by the end of this year, but if not, then something must be done.
There cannot be a gap.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Mirel can be found on page 153
of the appendix.]

Chairman BAKER. I thank you for your testimony.

For the appropriate introduction of our next witness, I now turn
to Mr. Geoff Davis.

Mr. Davis oF KENTUCKY. Thank you, Mr. Chairman.

It is a privilege to be here this morning serving on the Terrorism
Subcommittee on Armed Services, the House Task Force on Ter-
rorism and Unconventional Warfare, and also on the Financial
Services Committee and Chairman Baker’s Subcommittee on Cap-
ital Markets.

Before introducing Mr. Stiglitz, I would like to comment on the
importance of this hearing today simply from the perspective of
this not being a war on terror. This is a war that Islamic extre-
mism has imposed on this country, not simply by poor people from
remote areas, but highly educated middle class and upper middle
class people who are orchestrating this effort, and understand very
clearly that to win the psychological war, to reduce the will of the
American people to unutterably defeat them, they need to be able
to strike a blow to our economy and our confidence in our govern-
mental structures.

That is one reason I am very grateful to the chairman for holding
this hearing and being a champion on reauthorization and reforma-
tion of this very critical piece of insurance legislation, because one
of the great blows, as a student of the Middle East, one of the great
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blows throughout the extremist Islamic community was the fact
that our markets were open for business again within days after
the 9/11 attacks. I think we have to take the steps necessary to
show the world our confidence. Indeed, the world is watching this
hearing today.

This morning, it is my privilege to introduce Mr. William Stiglitz,
the third president-elect for the Independent Insurance Agents and
Brokers of America, from Louisville and the great Commonwealth
of Kentucky. Mr. Stiglitz was elected to the executive committee of
the ITABA in October of 2000; was inaugurated as president-elect
in 2004 at the ITABA’s convention in Orlando, and will become the
association’s president this year.

Mr. Stiglitz is an account executive with Hyland, Block and
Hyland, Incorporated in Louisville, Kentucky. A past president and
State national director for the Independent Insurance Agents of
Kentucky, Mr. Stiglitz is on the State’s board of directors and gov-
ernment affairs committee. Nationally, he served as planning liai-
son to the executive committee and as a member of the dues
taskforce. He also is past president of the Louisville Board of Inde-
pendent Insurance Agents.

Mr. Stiglitz graduated from Centre College in Danville, Ken-
tucky, and served in the United States Army in Vietnam.

For that, we thank you for your service.

Mr. Stiglitz, we are pleased to have you here this morning at the
Subcommittee on Capital Markets, and we look forward to your
testimony.

Chairman BAKER. Please proceed, Mr. Stiglitz. Welcome.

STATEMENT OF WILLIAM G. STIGLITZ, III, HYLAND, BLOCK
AND HYLAND, AND PRESIDENT-ELECT, INDEPENDENT IN-
SURANCE AGENTS AND BROKERS OF AMERICA

Mr. STiGLITZ. Thank you, Congressman Davis, for that generous
introduction.

Good morning, Subcommittee Chairman Baker and Ranking
Member Kanjorski and members of the subcommittee. My name is
Bill Stiglitz, and I am pleased to be here today on behalf of the
Independent Insurance Agents and Brokers of America, IIABA, to
present our association’s perspective on the future of terrorism in-
surance.

I am an account executive with Hyland, Block and Hyland, an
independent agency based in Louisville, Kentucky. I also serve as
president-elect of ITABA.

Today, independent agents and brokers sell nearly 80 percent of
all commercial lines policies in the country. Members of the Big I,
as we are known, write the coverage for America’s businesses and
serve as the intermediary between consumers and insurance com-
panies, thereby seeing the insurance market from both perspec-
tives.

From this unique vantage point, we urge Congress to continue
some form of a Federal terrorism insurance backstop beyond the
year-end expiration of TRIA. I would like to compliment Chairman
Oxley, Subcommittee Chairman Baker, and Ranking Members
Frank and Kanjorski for holding this hearing and moving expedi-
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tiously to consider the recent report issued by the Department of
the Treasury.

The Big I and our 300,000 members are especially encouraged
that members of this committee and Secretary Snow reaffirmed
support for a continued Federal role in terrorism insurance. The
challenge now before Congress is how to follow up the success of
the Terrorism Risk Insurance Act, or TRIA, to ensure that con-
sumer have continued access to terrorism insurance.

After 9/11, it was quickly apparent that insurers could not han-
dle the risk of further large-scale terrorist events without a Federal
backstop. As insurers reacted to uncertainty in the market with ex-
clusion clauses and outright cancellations of coverage, agents and
brokers were left in the difficult position of not being able to meet
clients’ needs for coverage.

In the market, we began to see economic activity, especially sig-
nificant new construction projects, impacted by the inability of
owners to satisfy demands of current or prospective lenders to dem-
onstrate adequate insurance coverage. Fortunately, through the
leadership of the Administration and many in Congress, TRIA was
enacted before the worst effects of this availability and affordability
crisis further injured our national economy.

As an agent from Louisville, Kentucky, serving many smaller
communities, one of the points that I would like to stress to the
committee today is that the need for a terrorism insurance back-
stop is not confined solely to large urban areas. In Louisville, my
clients in the downtown area and icon buildings, and those clients
with heavy involvement with the public have purchased this cov-
erage. This is not unlike other stories that I have heard from other
agents who have seen coverage purchased across the country, from
small towns in Mississippi to small and large businesses in New
York City.

The bottom line, this is not a big city or a big State problem. It
is a business consumer problem throughout the country. This is
truly a national issue. Our ultimate goal is to ensure that our cus-
tomers have access to affordable insurance, which enables them in
turn to serve their customers, whether they are hotels and conven-
ience stores like the witnesses here today, or other businesses that
drive our economy.

At the end of last month, the Treasury Department released its
report on the TRIA program. We agree with the report’s conclusion
that TRIA has worked well and generally as intended. In our expe-
rience, prices have come down, capacity has grown, and demand is
up in many geographic areas. Overall, the Treasury Department’s
findings support the need for an appropriate Federal role to en-
courage a workable insurance mechanism in the event of cata-
clysmic terrorism losses.

The report is also consistent with the Big I position that the Fed-
eral Government’s role in the insurance market be limited, while
State insurance regulation is preserved. In fact, most folks in the
private sector will tell you that they prefer the private market to
handle this risk. In an ideal world, it would, but that is not prac-
tical at this time.

However, to the extent that the private sector is able to handle
this risk and Federal Government involvement is phased out, we
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believe that all stakeholders and the market will ultimately ben-
efit. Going forward, the litmus test for Big I is that any solution
must work for the consumers with whom our members serve. Put
simply, the ultimate test for IIABA support of any proposal will be
whether the program works for the marketplace.

Right now, both Congress and stakeholders are at somewhat of
a crossroads with two basic choices: either reauthorize the TRIA
program temporarily with some modifications suggested by the
Treasury Department; or enact a long-term private industry pool-
ing mechanism which phases out the Federal role over time. Both
options have some attraction.

Short-term extension legislation may have fewer political com-
plications, although it may be difficult to find the right balance of
increased deductibles and triggers for the marketplace. On the
other hand, developing a private sector-funded layer of coverage
would help reduce Federal involvement in the marketplace and cre-
ate a long-term market-based solution for a problem which we have
every reason to believe will be with us for years to come.

The Big I is committed to working with this committee on par-
allel tracks to develop both options so the Congress is in the best
posks),lible position to move forward with the solution that is most
viable.

I thank you very much for the opportunity to testify today.

[The prepared statement of Mr. Stiglitz can be found on page 218
of the appendix.]

Chairman BAKER. Thank you for your statement, sir.

Our next witness is Mr. John Sinnott, testifying in his capacity
as vice chairman of Marsh and McLennan Companies.

Welcome, sir.

STATEMENT OF JOHN T. SINNOTT, VICE CHAIRMAN, MARSH
AND MCLENNAN COMPANIES, INC., ON BEHALF OF THE
COUNCIL OF INSURANCE AGENTS AND BROKERS

Mr. SINNOTT. Thank you, Mr. Chairman, and thank you, mem-
bers of the subcommittee, for allowing us here today.

I am here also in my capacity representing the Council of Insur-
ance Agents and Brokers, in addition to my own firm. We prepared
a statement. I will not read it, but I will try to give you some high-
lights.

Compared to the chaotic situation that existed 3 1/2 years ago
when I last appeared before this committee, I will describe the situ-
ation today as far more reasonable, certainly up to this point.

We have attached a good number of statistics to our statement.
It is in a document such as this, and I would encourage you and
your staff to take a look at it, because it slices and dices take-up
rates. It does it by industry. It does it by region. It shows the trend
as to what has happened from before TRIA, but more importantly
what has happened since TRIA.

I think it demonstrates that substantially due to the actions of
this committee during that time, the situation is much better, and
that without TRIA we would be in the same chaotic situation that
we were back in 2002.

Just a brief resume, prior to 9/11, terrorism was ho-hum. It was
just included. There were no issues there. From 9/11 until Novem-
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ber of 2002, there was chaos. That does not mean that there wasn’t
some terrorism availability, but I can tell you most of our commer-
cial clients had Swiss cheese when it came to their property place-
ments, because they are multi-carrier and there were exclusions in
some cases. The exclusions differed.

In other cases on workers comp, with high aggregations, in one
case we actually were prepared to have a very large financial insti-
tution’s workers comp insured by the New York State Insurance
Fund, which Superintendent Mills would agree that is not the in-
tent of that market of last resort.

The shake-out after TRIA was put through, yes, there was some
difficulty while the markets figured out how to respond. But from
about November 2003 until let’s say June of 2005, we saw a steady
increase in the take-up rate and in the level of confidence that the
market had in dealing with this. Today, of course, pending your de-
cisions and the decisions of Congress, there is a bit of uncertainty
that is building in.

So what are we looking at? Do nothing on December 31st and
many consumers will be significantly disadvantaged. I am talking
about the consumers. I am not talking about the insurance compa-
nies. But the insurance companies will reduce availability to our
clients. That is a given. That absolutely will happen. High-risk
property, workers comp aggregations and the whole issue of nu-
clear, biological, chemical and radioactive coverage deficiencies.

Please remember, in our report we show the take-up rates. We
believe now that even on property the take-up rate is up to 60 per-
cent. It was 25 percent in 2003. It is 80 percent on general liability,
and of course it is 100 percent on workers comp because workers
comp is statutory and there is no option for a market to exclude
anything in that regard. So doing nothing, I think as everyone has
stated, would be disastrous.

An extension, modified extension, we believe that an extension
with some modification will continue to serve our clients. Now, the
two areas that I have noted, that we have noted have been dis-
cussed is particularly the industry trigger point, moving it up to
$500 million. Frankly, I will not speak for the large insurance com-
panies, but I suspect that at the very big insurance companies that
is not an issue because in many cases their own individual reten-
tion is as large if not greater than $500 million.

What you have to look at carefully is the availability among the
smaller insurance companies to whom an event, if it occurs, might
disproportionately involve smaller or middle-size insurance compa-
nies and the amount that they retain, it might be within the $500
million point, so they do not have any protection, and that could
risk their balance sheets, or make them withdraw coverage from
the clients that they are providing today.

The second thing that we noted was that, okay, can you reduce
some of the areas, some of the risk areas. The one that seems to
be sort of tossed about is auto. The only thing I would suggest that
the committee look a very seriously there is the impact on the
trucking industry. Our country, our economy is dependent upon
that. I think some investigation should be done as to the impact
with those carriers who ensure general liability, auto liability on
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truckers to make sure that they would continue to maintain cov-
erage for terrorism for those particular categories of users.

Finally, the pooling approach, that might not be the proper term,
we have made some suggestions in our written statement. I will
not belabor it, but one of the considerations one might look at is
whether or not the pool should be voluntary with carriers, as
against be mandatory.

Perhaps some of the large carriers might opt out. I do not know
that. We do not know that, but I think something that is voluntary
should at least be looked at. Having said that, if you opt out, you
are out because there cannot be any adverse selection that under-
writers go through.

So in summary, our clients’ interests would be served if crafted
properly by either a modified extension, a pooling arrangement
which would still have a backstop behind it, but their interests
would be severely damaged if nothing was done by the end of the
year.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Sinnott can be found on page 168
of the appendix.]

Chairman BAKER. I thank you for your statement.

It is my pleasure to welcome our next witness, Mr. James
Maurin, appearing today in his capacity as chairman of Stirling
Properties and as a member of the International Council of Shop-
ping Centers’ board of trustees, and more particularly an old col-
lege friend.

Welcome, Jimmy.

STATEMENT OF JAMES E. MAURIN, CHAIRMAN, STIRLING
PROPERTIES, ON BEHALF OF THE COALITION TO INSURE
AGAINST TERRORISM

Mr. MAURIN. Thank you, Congressman, and thank you, Ranking
Member Kanjorski, for conducting today’s hearing on the future of
terrorism insurance.

I also want to thank Chairman Oxley for his commitment to
bring legislation regarding this issue to the Floor of the House of
Representatives in an expedited manner.

My name is James E. Maurin, and I am the immediate past
chairman of the 56,000 members who make up the International
Council of Shopping Centers. I am the founder and principal of one
of the Gulf South’s largest commercial real estate companies, Lou-
isiana-based Stirling Properties.

I am appearing on behalf of the Coalition to Insure Against Ter-
rorism, or CIAT, which includes the United States Chamber of
Commerce and 75 other major trade and business organizations
that rely on the current Federal program for access to terrorism in-
surance for the future of our businesses.

The members of CIAT have strongly and consistently supported
and encouraged every effort to continue a terrorism insurance pro-
gram that would provide effective coverage for one overriding rea-
son: the private insurance markets are not yet able to take over the
job on their own.

We know this because as policyholders, the consumers of insur-
ance, when the current program expires, so does our coverage. As
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policyholders, our members have already been subject to a variety
of pop-up exclusions and sunset clauses and other restrictions
which the insurance industry has begun to impose on renewals of
policies that run beyond December 31, 2005.

Furthermore, I need to emphasize the extreme importance of
having a new terrorism insurance backstop in place as far ahead
of the current scheduled expiration as possible. The uncertainty
surrounding the future of Federal terrorism insurance is impacting
business today and growth for years to come.

My message to you today is simple. American businesses need to
be able to effectively manage risk to function on a long-term basis.
Regrettably, terrorism is an unknown risk, akin to wartime risks
that cannot be borne alone by the business community in the face
of the continued threat of terrorism. Terrorism insurance is a re-
quirement in most commercial real estate loan documents. Inves-
tors will not absorb the risk if insurance companies are not able
to provide terrorism insurance. This is true for properties in small
towns and large cities alike.

Should terrorism insurance not be available, thousands of out-
standing existing loans will likely be in technical default and under
the covenants of the loan documents, the loan servicer will be
forced to seek remedies such as force placing coverage no matter
what the price is, or some other legal action against property own-
ers.

While commercial banks remain the industry’s principal source
of construction financing, commercial mortgage-backed securities,
the CMBS market, are the source for much of real estate’s longer
term debt. CMBS are bonds backed by individual commercial mort-
gages that are typically owned by commercial banks, insurance
companies and savings institutions.

More than $444 billion of loans are pooled in CMBS, rep-
resenting almost one-fifth of all commercial real estate mortgages.
These securities are rated by rating agencies such as Moody’s and
Fitch, who have already voiced concerns regarding the potential ef-
fects of the expiration of TRIA. When CMBSs are downgraded, as
they were prior to the enactment of TRIA in 2002, they generally
decline in value and restrict access to capital.

Pension funds also play an important role in capital formation
for commercial real estate. As of January 2005, $166 billion in as-
sets have been invested by defined pension plans in commercial
real estate.

Pension funds with substantial commercial real estate invest-
ment include California Public Employees and Teachers, Florida
State Board, New York State Employees and Teachers, Ohio State
Teachers, and my own home State of Louisiana’s Teachers Fund.
Should terrorism insurance expire, billions of pension dollars be-
longing to workers across this country would be exposed to undue
liability.

The esteemed members of this panel can appreciate the signifi-
cant role that retail real estate plays in our economy, and the con-
siderable concern of having our businesses put at risk. Relating
back to the shopping center industry, during the first two quarters
of this year, the shopping center industry expanded by 102,000 new
jobs, accounting for 9.4 percent of job growth. This may help to il-
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lustrate why terrorism insurance is not merely an insurance issue,
but a widespread economic issue with far-reaching implications on
financial markets and our Nation’s economy.

The risk of further catastrophic terror attacks appears to be as
acute as ever. The recent attacks on our closest ally, Great Britain,
remind us all of what may happen here. While the highest levels
of government tell us that the threat of terrorism and the war on
terror in the United States continues, not surprisingly the insur-
ance and reinsurance markets lack the ability to handle this prob-
lem alone.

We have recognized that Congress, the Administration, and
stakeholders are now effectively faced with pursuing two options:
implementing a short extension of the TRIA program; or developing
a more permanent solution utilizing a form of a mutual reinsur-
ance facility, or pool, as discussed earlier, with government bond-
ing.

The short extension legislation should be relatively simple to ne-
gotiate, and therefore may provide greater assurance of being com-
pleted on time, which is our paramount concern. On the other
hand, developing an intermediate private sector layer of coverage
would move us toward a long-term, market-based solution for a
problem that we have every reason to believe will be with us for
years to come.

In creating a successor program under either model, the policy-
holders of CIAT request that the committee keep in mind the fol-
lowing principles: First, the program should include the make-
available requirement for insurers to ensure that property owners
and businesses will be able to secure sufficient terrorism coverage
to adequately protect their assets and their employees.

Second, new programs must be designed with the goal of mini-
mizing exclusions or gaps, which would undercut the intent of the
program. As previously mentioned, this should include coverage for
nuclear, chemical, biological, and radiological acts, as well as acts
of domestic terrorism.

Mr. Chairman, CIAT is committed to working with your sub-
committee and other stakeholders during the next month on par-
allel tracks to develop both options, if need be, so that we are in
the best possible position after Labor Day to enact the solution
which proves the most viable.

To close, I am not in the insurance business. I am in the com-
mercial and residential real estate business. I cannot write my own
insurance and I cannot decide what levels of risk or capacity my
insurers can undertake and still be responsible to the fiduciary in-
terests to which they are subject. I am the end-user and a policy-
holder. I am being squeezed by both sides in this debate regarding
the future of Federal terrorism insurance.

On the one hand, insurers do not want to take on this seemingly
open-ended risk, and on the other hand my investors cannot absorb
that liability of being exposed. You will have a situation where the
cost of capital goes up and the value of assets diminishes. At the
end of the day, my colleagues and I in business need to be able to
buy terrorism insurance so we can continue to help grow the econo-
mies of every community in this country.
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Chairman Baker, Ranking Member Kanjorski, CIAT thanks you
for holding this hearing and for giving us the opportunity to testify.
We look forward to working with you and the rest of the sub-
committee on this important subject in the coming weeks.

Thank you.

[The prepared statement of Mr. Maurin can be found on page
132 of the appendix.]

Chairman BAKER. I thank the gentleman for his statement.

I would like to start with just a general observation about our
procedural circumstance.

It is very clear, to me at least and I think to Chairman Oxley,
that a mere extension of the current programmatic guarantees will
not be acceptable to the Administration without modification. The
mere process to pass an extension will require the Congress to act
over some number of days.

In the intervening August recess, we have the opportunity, I
think, to significantly evaluate alternative approaches, perhaps
something short of a pooling mechanism which may be more com-
plicated and require more time to implement, but something that
would achieve the following goals. One is to ensure market stability
by the Federal backstop continuation, but at the same time to re-
duce the potential exposure of taxpayers to payments which may
not necessarily be warranted.

I would refer, I have not had the occasion to review Mr. Sinnott’s
dicing of the numbers, but I believe there are others on the panel
who indicated that with the market enactment of TRIA, meaning
the actual operative effect, that stability returned to the market-
place, companies generally showed levels of profitability they had
not previously enjoyed because we had the good fortune of pricing
the risk and we have had no event on which to make claims.

The result is an industry which has, because of these perverse
circumstances, found itself in the better financial condition that ev-
eryone hopes for, but at the same time my view, from my share-
holders’ perspective, we cannot continue to underwrite this indeter-
minate risk at these levels while the industry enjoys significant
levels of profitability. As Chairman Greenspan would say, there is
need for equities to be rebalanced.

In that case, I think to upwardly adjust retention levels, for ex-
ample, immediately may not be warranted, but there certainly is
a need to upwardly adjust retention levels for not only the bal-
ancing of equities, but I think to incent the industry to move to-
ward the voluntary pooling or other alternatives that bright people
may develop.

Secondly, there needs to be not a permissible, but a mandatory
repayment of liquidity advanced by the Federal Government when
the industry returns to profitability. The current structure in the
TRIA Act is a conditional repayment which the secretary may as-
sess. That needs to move over into the “shall” category with certain
circumstances on limiting premium run-ups and adverse economic
conditions for the industry should it not be warranted in a par-
ticular timeframe.

And then finally, the triggering mechanism. I am putting this
out maybe for response and comment. As opposed to a hard $500
million trigger, I have noted that in much of Louisiana, you could
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pretty much take everything out there and you would not get close
to $500 million, but it would be a pretty significant event to us.

If we were to take some measure of commercial property con-
centration and look at it in some geographic area, whether a census
tract or something larger, starting with the 9/11 event, valuing the
buildings prior to the attack and having them establish as a per-
centage of value of commercial property in a designated area.

Let’s just assume it is 1 percent. Then the triggering device for
any other area of the country might be that the attack results in
losses exceeding 1 percent of commercial value in that designated
area. This is not that complicated a deal, but it takes a little time
to get all the data together.

So it is a relative trigger. In other words, our loss in Baton
Rouge would not have to hit $500 million, but it would have to hit
the same percentage loss that New York had or exceed it. That per-
centage could go up each year, so we would have a moving window:
increasing retentions, increasing triggerings, and a guaranteed re-
payment to taxpayers.

That, to me, says: Industry, get it together and find a cheaper
way to do this because I do not think, at least speaking for this
Member of Congress, that we can out-think the entire insurance in-
dustry and keep you guys from being profitable almost notwith-
standing what happens.

I also know that you cannot calculate the risk of an unknown,
unpredicted terrorist event and the consequences of that would be
unacceptable if we do not have some balanced backstop in place.

Mr. Sinnott, would you like to start?

Mr. SINNOTT. Yes, thank you.

The idea that I had not heard before of trying to geographically
set a trigger, if that is what I understand you are saying, my quick
reaction is that the only problem with that is that that would then
require the underwriters, the insurers also to only write in certain
geographic areas. My example is New York City, Washington, the
major cities. It is not just the big carriers that underwrite insur-
ance there. They also want the opportunity to make available in-
surance for the smaller customers that reside in that area.

If they still underwrote in that area which had the high trigger
point, they could be in dire straits if they ended up having an un-
usually large share in that high-risk area.

Chairman BAKER. But give me alternatives. If today we have a
$500 million trigger and the little guy is in that area where it is
$455 million, he is in duck soup now.

Mr. SINNOTT. Absolutely.

Chairman BAKER. So if we at least get it down to some census
tract level, the idea here is that you cannot have all big guys living
only in certain neighborhoods. You are going to have mixed prop-
erties, I understand that.

Mr. SINNOTT. Right.

Chairman BAKER. What else can you do?

Mr. SINNOTT. I mean, the only other way to do it is to try to look
at a trigger that is somewhere in between the $500 million.

Chairman BAKER. That sounds like an answer I would give.

[Laughter.]
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Mr. SINNOTT. I do not know. I would have to give some thought
as to whether there is any way that you can balance the two, the
geography on the one hand with the, call it the balance sheet sides
of the companies that are offering protection or risk transfer in
that area. It is something worthwhile working on.

Chairman BAKER. Does anyone else have any comment or ad-
verse comment about increasing retentions, increasing the triggers
over time, absolute guarantee of a taxpayer repayment? These are
the things that I think would be responsive to the Administration’s
concerns.

Mr. Mirel?

Mr. MIREL. Mr. Chairman, I think that these kinds of issues can
be left to the industry to deal with under rules set by the Congress.
I think there ought to be a pool. If Congress were to establish the
pool and tell the industry to figure out when and how to pay out
of that pool, I think you would find that the industry would do a
good job at that.

Chairman BAKER. Do you think there is sufficient time for the
Congress?

Let me tell you our timeline. If we were to return and have the
good fortune and agreement on some proposal by the middle of
September and get it out of the House, the Senate still would have
to respond to it, practically speaking, in early October. The indus-
try would be uncertain as to the necessity to do this until Thanks-
giving.

Does that really leave time to develop that type of response in
light of the time constraint?

Mr. MiIReEL. Again, I would say—and then I will let Super-
intendent Mills chime in—I would say that the fewer decisions that
have to be made by the Federal Government, the better. If you set
the general rules and let the industry figure out how it is going to
meet those requirements, I think that it is possible to do things
pretty quickly on an industry basis.

Chairman BAKER. Thank you.

Mr. Mills?

Mr. MiLLsS. Mr. Chairman, I think that the industry could re-
spond very quickly if the Congress were to come up with another
idea along the same track. I absolutely agree with the mandatory
repayment, but if some new entity, a public-private partnership
were to be created which was voluntary, the industry that wanted
to offer the coverage could participate it, pay an assessment to
build capacity.

Again, getting back to one of the critical points I think you heard
all of the witnesses say is we need to build capacity. Capacity
would be built. Initially, there would be a heavy Federal involve-
ment, but as capacity is built, the Federal involvement would de-
crease. There would be an automatic repayment mechanism in
there. It is completely voluntary. It could be a self-executing, self-
directing entity with a board. I think the industry would respond
very, very quickly.

We are convinced and everyone that I have talked to is convinced
that the industry can handle this very, very well. They just need
to know where their risk is. Right now, they don’t. They need to
have a ceiling. They need to have a trigger. They need to know
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what their deductible is. If they know what the deductible is and
they know that the Federal Government is there as a backstop and
one that will decrease over time as capacity is built, I am confident
that the industry would move very, very quickly and would have
this up and running.

Chairman BAKER. My time has long expired.

Mr. Capuano?

Mr. CAPUANO. Thank you, Mr. Chairman.

Gentlemen, we have to get some more details. I presume today
is not the day to do it. Does anyone on the panel right now believe
that we should not cover or include group life insurance in an ex-
tension or any permanent plan that we might have?

So, therefore, I presume that you think that we should consider
including group life insurance. Thank you, because that is one of
the issues we have not discussed.

Everything that Mr. Baker has said, pretty much I agree with
him. I think the required repayment is a good idea. I think the real
issue that we have here is to try to come up with a limit, some-
where between $5 million and $500 million. Five million dollars
may or may not be too low; $500 million is too high. At $500 mil-
lion, there has only been one terrorist attack in the history of man-
kind that exceeded that limit, and that means we would not be cov-
ering, we would not be bumping up against it for the London at-
tack that just happened, or Madrid or Bali.

I am not convinced at all, and again that is all part of the discus-
sions we have to have. That is why I do not think we can do this
in the timeframe that we have. Maybe I am wrong. Maybe Con-
gress will somehow do something that they never done in the his-
tory of America and actually act quickly, but hope springs eternal,
I guess. But I do not see how we can come up with a number.

What is the number that we want? I understand full well that
the industry wants a number, and you are right, that is exactly
what we need to do. But are we willing to say that America will
step up if the next attack is in Oklahoma City, which based on his-
tory is no longer out of the realm of possibility. Or Bali—our own
Bali could be Disney World. It could happen tomorrow. I do not see
how you can set it on geographic precedent, but again I would like
to hear if the industry feels that way.

I also would like to ask, is there anyone here who thinks that
the insurance coverage wouldn’t be impacted by another attack on
American soil? If, God forbid, tomorrow in Washington, D.C., the
subway gets attacked, what happens then? Whether we have a
plan or not, my expectation is that anything we do, we are talking
about permanence here. I do not believe we can do this perma-
nently. I do not think this country or this world is ready to do it
permanently. I do not think your actuaries are ready to do it per-
manently, which is why I think an extension is necessary.

I guess I would like to ask whether you think we can do it per-
manently, or whether you think that, God forbid, the next attack,
and many of the experts say it is not a matter of if, it is a matter
of when, will it not shake this very aspect of the economy once
again? Whoever wants to start is fine by me.

Mr. StigLiTZz. Well, as an independent agent, I think you are
going to have to put a number somewhere. We have to start with
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a number. That is the way insurance works. We cannot model ter-
rorism. So you are going to have to say, we will either pick $100
million or pick $75 million or whatever, and then let the market-
place work from there. I agree with the commissioner. I believe
that the industry will respond very quickly if we just know where
we are going. We do not know where we are going right now.

The thing that worries me about a geographical deductible,
things like that, would be the effect on regional companies. Inde-
pendent agents for the most part represent regional companies in
all their States, and some of them are very, very small. Any type
of really high threshold limit or anything like that, any kind of de-
ductible percentage based upon values, I think that would probably
affect them. It would probably cause them to withdraw from this
market immediately.

I think if you just give us a number and let the industry work
on it, I believe we could come up with something quickly.

Mr. MiLLs. Congressman, if I may also, with regard to your con-
cern that you do not think it could be a permanent program, I re-
spectfully submit that France, Germany, and the U.K. all have per-
manent programs based on the pool idea that Commissioner Mirel
talks of.

The FDIC is a permanent program. I have often said and some
folks have criticized my analogy, but I think it fits. The FDIC is
a permanent program to instill confidence in the American banking
system, backed up by the Federal Government. We are advocating
the same thing for the insurance industry in response to a terrorist
attack.

Mr. SINNOTT. To your point, certainly if there is a major event
within the next few years, it is going to again create significant dis-
ruption in the mechanism. If we have some sort of a backstop
there, it will be ameliorated to a great degree. The problem with
moving up the thresholds so significantly is that if you just extend
and do that, you have created an enormous gap that the whole in-
dustry cannot respond to.

So the difficulty here is, yes, if you move things up, you have no
choice but to try to create some intermediate mechanism, and that
is this pooling. The question is how and how quickly it can be done.

But I do not see how you could move thresholds up without cre-
ating an intermediate mechanism, something that involves the in-
surance company takes its piece; there is an intermediate level that
can work out the difference between the major insurance compa-
nies and their ability to retain risk; and the smaller insurance com-
panies and their ability to retain risk.

But then ultimately, particularly during the early years, until it
is decided that that pooling or funding is adequate, there is going
to have to be a backstop there. If you get an event early on in any
risk enterprise that can swallow up the funds that you put in ini-
tially, yes, that can happen. But the longer you go and the more
you build that up, the more you remove the government from in-
volvement.

Chairman BAKER. The gentleman’s time has expired.

Mr. MAURIN. Mr. Chairman, I have one quick comment, if I
could. And again, I cannot really address the issues here. I am rep-
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resenting the policyholders, CIAT, and the associations of people
who actually need this insurance every day.

I would caution that in the tinkering of the formula as far as
triggers and copays or whatever, that we do not err on the side of
making it not work and the insurance industry cannot provide me
what I need.

Prior to 9/11, and my company has been in business for 30 years,
I got terrorism insurance for free. I mean, I literally got it as part
of the overall package. I have been told by my insurance agents
that it was included. Today as we speak, even with TRIA, my in-
surance costs have risen dramatically on our commercial prop-
erties. So don’t think that with TRIA I am back to pre-9/11 costs.
My costs of doing business have risen dramatically.

If we tinker with this and my costs go up 10 times again, you
have maybe fixed the problem from your perspective, and maybe
the insurance companies will write it, but they will write it at such
a cost that doesn’t make it affordable. I would say in negotiating
and working with them, come to something that they can look at
and say reasonably that they can provide terrorism insurance to
policyholders at a cost that we can afford.

Chairman BAKER. I thank the gentleman. His time has expired.

Mr. Bachus?

Mr. BAcHUS. I thank the chairman.

My first question, Mr. Sinnott, I noticed that you dealt with 9/
11 on a very personal basis and that you were the CEO of Marsh
and you lost 295 employees.

Mr. SINNOTT. Correct.

Mr. BAcHUS. I would like to thank you. I noticed in your bio you
were honored by the New York City police and fire widows and
children’s benefit fund for your contributions. I would like to say
thank you for that.

Mr. SINNOTT. Thank you for saying that.

Mr. BACHUS. Being such a personal issue, what some people have
said about 9/11 is that we are dealing with a big city skyscraper-
type of issue, urban, New York issue. Yet your testimony indicates
that TRIA has a much broader impact.

Mr. SINNOTT. Right.

Mr. BacHUS. Would you like to give us your thoughts on that?
What your biggest worries are?

Mr. SINNOTT. As this shows with the statistics that we have
gleaned from the placements that we have made for our clients, it
is not correct to say that it is only in the urban areas where there
is a take-up on terrorism. We give the regional percentages and
there is a take-up rate, granted, lower perhaps in the middle of the
country than elsewhere, but still a take-up rate. Now, that is a
function as well of a different pricing structure that the insurance
companies are not costing-out the risk the same way as they are
in New York, where it is a real issue.

So I do not think that TRIA is something that responded only to
what happened in New York and Washington, D.C. It responded
universally. As I said earlier, our statistics show a marked dif-
ference between how the market would respond, and as with my
colleague here, I am speaking on behalf of the consumers, not the
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insurance companies. But if we do not have availability in the mar-
ket, my clients are in trouble.

So I think your point is well taken. It is much more universal
than just speaking about New York or Washington.

Mr. BacHUS. I appreciate that fact that you pointed out it is not
just a New York problem.

Mr. SINNOTT. Yes.

Mr. BAcHUS. I thought your testimony was very good.

Mr. SINNOTT. Yes, right. The other thing—well, maybe that is
enough.

Mr. BACHUS. I might ask Mr. Stiglitz, the Independent Insurance
Agents, you represent small communities in States all over the
United States, where you serve consumers as independent insur-
ance agents. How are those towns going to cope without extending
TRIA? Are they going to be affected by the lack of terrorist insur-
ance affordability and availability?

Mr. STIGLITZ. I certainly think so. I think it is going to be basi-
cally this. When our agents go out to sell the renewal, right now
th?re is an exclusion pretty much across the board that starts 12/
31/05.

And when you get into a rural area, and particularly when you
are talking about utilities that may serve that area, a rural electric
co-op, perhaps a water system, even industrial parks that are
somewhat isolated, but can certainly be an easy target. That would
include chemical plants, any type of manufacturing facilities.

For the most part, those folks are now, as Mr. Sinnott has said,
are now taking up this coverage. They did not initially. There was
a lot of laughter when you threw down the quote for the terrorism.
But it is not a laughing matter anymore. Certainly, they are buy-
ing it and we encourage our clients to buy it. Without it, I think
%1101: of these people, especially the utilities, are going to be in trou-

e.

Mr. BACHUS. So you do not see it as a big city issue.

Mr. STIGLITZ. Not by any means. No, sir.

Mr. BAcHUS. Okay. That is what I am hearing.

What about the desirability of a backstop as opposed to what we
did on 9/11 when we tried to deal with it on an ad-hoc basis? Actu-
ally, there was terrorist insurance afforded at that time, and I
think the point has been made that it would not be this time. It
is now excluded.

But isn’t it better to have a long-term solution in place for ter-
rorist insurance, rather than dealing with the aftermath of another
a}i;tack on an ad-hoc basis? I will ask any of you to comment on
that.

Mr. MiLLS. I certainly think so, Congressman. I think a long-
term solution is definitely preferable. I certainly do not think that
the Administration or the Congress are interested in making TRIA
permanent. I think the key is a long-term solution with no expira-
tion date, but with a declining Federal involvement and a building
of private capital capacity. That I think is the key.

Mr. BAcHUS. I think the desirability of a backstop, but then the
desirability of minimizing the Federal role over time would be the
way we ought to approach this.

Thank you.
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Chairman BAKER. I thank the gentleman, who yields back his
time.

Mr. Miller?

Mr. MILLER OF NORTH CAROLINA. Thank you, Mr. Chairman.

Mr. Mills, under TRIA, the insurance industry is still subject to
form approval and right approval by State regulators. Has the in-
surance industry been seeking any differentiation rights based
upon risk or upon mitigation efforts, and what has been the re-
sponse of State regulators?

Mr. MiLLS. We have not seen much of a request for differences
in rates. There has been some discussion that the industry has
come to us for. It certainly will increase dramatically if a backstop
goes away, of looking again at exclusions, which the New York de-
partment has historically not allowed.

I think that with the continuation of the backstop in whatever
form it is, that the rates will stabilize and the industry will be well
equipped to go ahead without that type of fluctuation and uncer-
tainty.

Mr. MILLER OF NORTH CAROLINA. But what I am getting at, is
there a difference in premiums based upon level of preparedness?
For instance, in homeowners insurance, if you have a smoke detec-
tor you get a break.

Mr. MiLLs. We certainly could see more of that. I think that we
could see more of that. I think that we could see more of that.

We do see some differences, but certainly I have seen many in-
stances of the private sector making significant investments. I used
the example in my presentation earlier about enhancements to se-
curity.

I certainly do think that looking at the investments that the pri-
vate sector makes and looking at reductions in rates such as a
homeowner does when they put in a security system is something
that the industry should look to much more closer. There is room
for greater allowances for that.

Mr. MILLER OF NORTH CAROLINA. Okay.

Mr. Sinnott, what is the insurance industry doing along those
lines? Does the insurance industry try to differentiate rates?

Mr. SINNOTT. First of all, in the commercial side of the industry,
there is great flexibility as against homeowners where the rates are
more filed and fixed. So I think there is sufficient flexibility I think
within the system to allow for this type of risk, the rates to be
properly cared for.

As far as the issue of security, you can just go into any, using
a large city, I will just use office buildings. You can go into any of-
fice building, I do not care whether it is Chicago or New York or
San Antonio or wherever. There is security there that we never
saw prior to 9/11.

I think the same thing is true, I am not an engineer, so maybe
there is a lot more than can be done, but by the same token I think
that manufacturing plants and other installations clearly put a
higher priority on security, not just loss prevention like more sprin-
klers and things like that. I mean security.

So I think that it is not perfect. I am sure there is more that can
be done, but I do not think that corporate America has not recog-
nized that security is a key aspect, along with the government
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doing whatever it can to secure our borders, but that people are
going to get through and the corporations better make sure that
they have done their part. I think in our view, security is a signifi-
cant item with corporate.

Mr. MILLER OF NORTH CAROLINA. Okay. Anyone else wish to be
heard?

Okay. Thank you, Mr. Chairman.

Chairman BAKER. The gentleman yields back his time.

Mr. Shays?

Mr. SHAYS. Thank you, Mr. Chairman.

The challenge all of us have is we all agree. We are all saying
the same thing. It was kind of exciting to have the Secretary of the
Treasury come here because his transmittal letter said postpone it,
and his written statement, written by OMB, and his public dis-
course was, you know, I will work with you guys; let’s get the job
done. So it is a little bit of a conflict.

I think sometimes what we should do is we should ask someone
from OMB who approves these statements to testify, so that they
have to justify really what is outrageous. I think it is outrageous
that we are not dealing with this issue. But I think Mr. Robert
Hunter, the director of insurance, Consumer Federation of Amer-
ica, is probably the only one disagreeing. I would just make the
point, I would like to have some folks who disagree so I could hear
their arguments and hopefully pick it apart.

I do not really have much to ask you all. I think I will just make
a statement. I think we should have passed it a while ago. I think
it does not pass the smell test for me to think that we are going
to ask insurance companies to insure for something they cannot in-
sure for. If there was a catastrophic event, we would be jumping
to help out because we are not going to let everybody go under.

So it just seems to me that it makes more sense to deal with it
up front. I am sorry I do not have a question, but I just happen
to think that we need to get on with this in Congress. Maybe my
only suggestion would be—we have Sarbanes-Oxley—and maybe
we just need a Baker-something and put your name on it, Mr.
Chairman, and pass it and we can hear your name talked about
for the next 10 years.

[Laughter.]

I would be happy to yield my time to Ms. Kelly because I under-
stand she has two people up here from her district, so she may
need more than 5 minutes. So I will give her the remainder of my
time.

Mrs. KELLY. I appreciate that very much.

This is the first time in my entire career in Congress I have
faced a panel with two constituents on it. So, Mr. Mills and Mr.
Sinnott, I am delighted, as a New Yorker, to have two New Yorkers
on this panel. I am delighted also to have read your testimony and
to be able to ask you some questions.

I stood looking at the ruins of 9/11 at the Trade Towers, think-
ing, while the smoke was rising, something needs to be done with
regard to the way the insurance is going to handle this. That is
why I worked so hard to help to write and pass the original TRIA
bill. I am convinced because the Chairman of the Federal Reserve
has stated on more than one occasion—Mr. Alan Greenspan—that
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we must have some kind of a mechanism because the industry sim-
ply cannot handle it at some levels.

So I am delighted to have you both here. We New Yorkers know
very well firsthand what the net effect is on the markets and on
our economy when there is a terrorist act. One of the reasons I be-
lieve that the economy of the world has been remarkably stable in
light of the London bombings has been because everyone knows
that England has dealt with this problem and they have something
in place, so there was no real jolt to our economy when those bomb-
ings occurred in London.

We need to make sure that if that happens again, and my friend
Porter Goss at the CIA says it is not if, it is when—we need to
have something in place so that the Federal Government does not
have to step in and be the insurer of first resort, but also so that
the smaller insurance agencies who cover this do not have to go out
of business, and we do not have them in the market again.

That being said, for the remainder of Mr. Shays’s time—and, Mr.
Shays, I thank you very much for giving me this time.

Commissioner Mills, I wanted to say to you that the Treasury re-
port that came out, you probably read it, they made a remark in
that report that the importance of commercial real estate did not
need any, that commercial real estate did not need to be covered
essentially by any kind of terrorism report.

I would like you to talk to the panel about the importance of the
commercial real estate industry to the economies of New York,
Washington, D.C, and the United States as a whole.

Mr. Maurin, I would like you to join in.

Mr. MiLLs. Well, Congresswoman, I certainly could not disagree
with that statement more. The commercial real estate industry is
critical to our home State in New York. It drives the economy, but
it is not just a New York thing. As I have said, it drives the whole
national economy.

The commercial real estate market, whether it is in New York
or anywhere—and again I go back to my earlier point. You know,
if a terrorist attack, God forbid, were to happen in some small town
in Iowa tomorrow or Louisiana, you would need right away to have
terrorism coverage for all building projects. Right now—and this
point was made by several on this panel—it is not a question of we
need to have the backstop on January 1, 2006. We all, I think,
know that we do. We need to have it yesterday.

You are already seeing multi-year builders risk policies in New
York City not being written, period. You can’t get it. Major, major
construction projects that employ many, many thousands of people
all over this country will stop. Lending from financial institutions
will dry up. The commercial real estate market, all sectors of our
economy are highly susceptible to it, none more so than commercial
real estate.

Mrs. KeELLy. Thank you.

Mr. MAURIN. I would agree with Mr. Mills. I would remind every-
one, and there are some younger faces here than Richard and I, but
the Tax Reform Act of 1986 was passed by Congress for the sole
reason of dealing with abusive tax shelters. It devastated the com-
mercial real estate market.
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Congress did not, in fact no one anticipated that it would have
the effect that it did, but it devastated it, and it was primarily be-
cause of the capital markets. The values of real estate dropped. The
ratios and various things for banks and lenders got out of whack.
We went through a period of years of foreclosure and the RTC and
whatever.

This issue, if not handled carefully, has the same potential im-
pact upon the commercial real estate industry. The capital mar-
kets, the life insurance companies, the pension funds, the CMBS
market, they are not willing to accept this risk. They want the in-
surance markets to do that. I, as an investor or as a developer, I
am not willing to accept this risk. I simply can’t.

And if we do not come up with a solution that keeps the capital
market stable, I do not care whether that shopping center is in
Baton Rouge, Louisiana, or that office building is in New York
City, it does not matter, it is going to be in trouble, whether it is
an existing property that would be in default of its mortgage be-
cause the mortgage requires terrorism insurance, or whether there
will ever be another property built in that market or whatever.

So this could have significant impact if not handled carefully,
and I might add quickly in the sense that hopefully we can have
action here in September or October. As we get closer to December,
quite frankly, we will begin to see some disruption, in my opinion,
before the end of the year.

Chairman BAKER. The gentlelady has expired the gentleman’s
time.

Mr. Kanjorski?

Mr. KANJORSKI. Thank you, Mr. Chairman.

Mr. Mills, I want to carry on your supposition that we may suffer
in the United States the same type of terrorism as we have experi-
enced in Europe in the last year or so. That is, attacks on shopping
centers or subways or something like that, which is less cata-
strophic in terms of damage to real estate or property and more in
the nature of loss of life, etc.

It seems our problem here is that we have some support in the
Congress not to take any action because they want the ideal, and
we are now down to the last 5 months of time. I guess we are going
to be called upon to write the ideal statute in order to get it passed,
whereas I am a supporter of a 2-year extension.

But rather than trying to spend our time now and hold up the
marketplace and put it in jeopardy, I think we are in a perfect po-
sition to lay out a plan of attack over the next 2 years to look at
things like what happens on the shopping center attack and what
happens for the people’s compensation programs that we may need
to put into place. But that is no reason why, in my estimation, we
shoulld hold back from moving ahead with what has stabilized the
market.

I think a delay for the purposes of perfection would be a great
error. And quite frankly, I am very much worried about it.

As you know in the last terrorism risk insurance bill, there was
the effort to make that a vehicle to carry tort reform, which every-
body has their own ideology and method of arriving at their ide-
ology, but I do not think we have time for that. I agree with the
panel that discussed the idea. We have to move now. We have to
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1s’ca‘bilize the market as early as possible. Even yesterday was too
ate.

We have a little window of opportunity here now, at the end of
September, to get this done. I do not see any great contribution
that could be made to reorganize or re-think a perfect plan. If we
try to do that, we are going to only exacerbate the opposition in
various quarters, both in this city and around the country, that will
cause further delay.

So, I guess I generally want to ask the panel, do you feel that
we could, speaking for the Congress, just put a timetable together
that within 6 months from January to have everyone—the Treas-
ury, the White House, the Congress, and the insurance industry—
submit their ideas as to what we could do to change this, how we
could restructure it, and what other facets and potential damages
should be covered?

But in the meantime, we cannot put that in place merely as just
a study, but a study with tracking. In 6 months, issues will come
in; a year from now, a final bill will be put together. We could use
the next 6 months to have hearings on that study to reconstruct
the program beyond the 2-year period that we are looking at now,
as opposed to trying to compress that all together in the next 1 1/
2 months and get some comprehensive magic bill that I am quite
worried is not really going to cover everything.

For instance, one example that I am worried about is our inabil-
ity to realize the impact of changing the proportional size standard
that the chairman is talking about. I appreciate what he is trying
to accomplish, but what impact will it have on various size compa-
nies and coverage, and what areas of the economy are going to be
weakened because of that.

Because maybe we could end up not covering a large portion of
the regional or small insurance companies across the country, by
simply not understanding that in Iowa maybe AIG does not cover
or write a lot of insurance. Maybe it is the Iowa mutual that does
it, and they may be excluded if we start putting triggering mecha-
nisms without an in-depth, fully thought-out analysis of what is
necessary.

So, I would like the panel to give me an idea. Do you believe we
should just move ahead? We have a bill pending after all. We have,
in H.R. 1153, added on group life insurance, and we could add on
to that bill a detailed reporting and study process to move beyond
the two years. Such a provision would help us be prepared a year
from now to really move serious legislation to make the changes we
probably should have been thinking about a year-and-a-half ago.

Mr. MiLLS. I think, Congressman, again the primary message
from everyone on this panel is no gap. And whether that comes in
the form of the Congress does work on a long-term permanent solu-
tion and has that in place by January 1, 2006, great. If it is a tem-
porary bridge of an extension of TRIA with modifications to get you
to that point, great.

As long as the Federal backstop is in place on January 1st, how-
ever the Congress can do that, I certainly feel that the industry
will work with the Congress. I certainly will in any way I can be
helpful to get that long-term solution in place, but just make sure,
please, that it is bridged.
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Mr. KANJORSKI. Does anybody else want to add to that?

Mr. SINNOTT. I am certainly not competent to figure out how
soon Congress can get things done. I think it is clear to say that
we are looking at what we feel is the needed result, and we are
looking at December 31st. If Congress feels that both can be accom-
plished within this timeframe, both the backstop, if you will, as
well as this interim piece, I think we would all be fine with that.
So it is really a question of what Congress feels can be done in this
timeframe.

Mr. KANJORSKI. If you recall, it took us 13 months to put the
first act into place as a result of the tort reform debate. And an
extension is so tempting a bill, particularly as we get closer to the
end here, for some people who want to craft something like that to
add it on. I am not sure we can control it even on this committee.
I imagine there will still be a referral to the Judiciary Committee
and they just may have other thoughts on it.

So your argument sort of agrees with me. Let’s get it done.

Mr. SINNOTT. I think what I am saying is that question really,
I hate to say this, but I have to bounce it back personally to the
Congress as to what they feel. If you are saying, and I think we
have all said that the worst-case scenario is that nothing happens
on December 31st.

Now, the best-case scenario would clearly be if there can be two
solutions: a continuing backup with this interim piece. That, I
think, would be probably preferable. If that cannot be done, we
need something beyond December 31st and we need something that
does not drive certain of the providers of risk saying the retention
is so big, I can’t deal with it. I do not know how to answer other-
wise.

Mr. MAURIN. I think from the perspective of the coalition, the
CIAT coalition, it would be that you go to work now in the short
term and see what tweaks can be done to the current system, but
do two important things.

Number one, let’s pass an extension for at least 2 years. Let’s not
do a 6-month extension or a 1-year extension. We get ourselves into
the same box that we are in right now.

Second, if you err in the tweaks that you do to the current sys-
tem, please err on the side of that it is not going to cause a disrup-
tion in the program. That would be our request.

Mr. STIGLITZ. Independent agents would certainly like to see
really three things happen. We want to see the program strength-
ened. We want to see it modernized. And we do want to absolutely
maximize private market participation. If you can do that by the
end of the year, we are all for it.

Mr. KANJORSKI. And what if we can’t?

Mr. STiGLITZ. I think we would probably accept an extension, but
there has to be some absolute rules as to what is going to go on,
who is going to study it, let’s get it into place, and move on from
there.

Chairman BAKER. The gentleman yields back.

Ms. Biggert?

Mrs. BIGGERT. Thank you, Mr. Chairman.

I have just a couple of questions.
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What sort of transition time is needed for companies to produce
and distribute new forms or system changes that are needed to ac-
commodate any sort of TRIA modification? And how long would you
need, based on past experience, to get up and running with those?

Mr. SINNOTT. Do you want me to try that? Obviously, if you ex-
cluded certain risks like auto, which as I said you should look at
the trucking industry if you do that, if you are thinking about that,
yes, the carriers will have to put some exclusions.

But I do not frankly see anything that we have discussed today
creating a big problem in timing from the process. I do not know
whether anyone, the commissioner sees it.

Mr. MIREL. That really is a question for the industry. It depends
entirely on how complex the changes are. If they are not overly
complex, they can do it pretty quickly.

Mrs. BIGGERT. Okay. Thank you.

Then, Mr. Sinnott, with the low trigger and the substantial
deductibles, does the current TRIA program distort the market-
place and create a competitive advantage for high-risk captives
versus large diversified companies?

Mr. SINNOTT. Clearly, yes. Captives, as you point out, are cov-
ered and one could say that the threshold point there is one that
they can deal with. On the other hand, clearly if you moved it up
very high, they would not be able to deal with that. Pricing has
been a function of, yes, of degree of risk.

Mrs. BIGGERT. If there was a hit, wouldn’t the captive almost al-
ways get Federal reimbursement, while an insurer like Zurich on
the second panel would rarely be backstopped? Is this a market
distortion that we should avoid?

Mr. SINNOTT. Well, the captive is a capitalized insurance com-
pany as well. It just has its own risks that it deals with.

Mrs. BIGGERT. It is separate, yes, management, I should say.

Mr. SINNOTT. You are talking about captives?

Mrs. BIGGERT. Yes.

Mr. SINNOTT. Yes. So it follows the same formula as the smaller
insurance companies that have certain thresholds that they have
to meet.

Mrs. BIGGERT. Would you say that that would distort the market,
that it would be a bad thing?

Mr. SINNOTT. No, I frankly do not think that that is a major
issue that we are looking at here as far as the whole issue of avail-
ability. I think captives have been a mechanism. One of the things
we talked about 3 1/2 years ago, if the backstop is going to be
there, you have to sort of follow the way the insurance market op-
erates. Captives have been there for a long time, and captives have
been recognized as a viable vehicle for corporations, for companies
to use.

So I do not think that in anything that we are doing in the back-
stop should deviate from what has been traditional insurance prac-
tice in that regard. Otherwise, you get the government involved in
a lot of complexities and trying to figure out something that I think
has been fairly well managed by the industry and by the regu-
lators.

Mrs. BIGGERT. Okay. Then just one last question for Mr. Stiglitz.
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As the insurers’ deductibles in TRIA continue to increase, is
there a risk that a series of attacks over multiple years would de-
crease the industry surplus so that insurers would no longer be
able to handle the higher levels? Would it be wise to have some
sort of a re-set mechanism in exchange for the higher deductibles
to bring the deductibles back down after a series of major events?

Mr. STIGLITZ. Yes. We would certainly support that. That seems
to be reasonable. I would think certainly any type of smaller insur-
ance company is almost going to have to have a re-set in place if
we get into a situation like that.

Mrs. BIGGERT. Thank you.

Thank you, Mr. Chairman. I yield back.

Chairman BAKER. I thank the gentlelady for yielding back her
time.

Mr. Scott?

Mr. Scort. Thank you very much, Mr. Chairman.

Welcome. This is a very important panel. You guys are on the
front lines. You are the industry out there, representing the agents,
putting this together, having to cover it.

In going forward, we had Secretary Snow in last time. We are
getting mixed signals from this Administration whether they want
to go forward with it and under what terms. Last week when he
was in, he mentioned that, Mr. Snow did, that perhaps they could
go forward, but with certain conditions that, one, they do away
with general liability; that they would increase the premiums; they
would raise the trigger to $5 million; they would do away with
auto; and would not allow group life.

Is that something you all could accept?

Mr. SINNOTT. I think I have already said that, number one, think
carefully about moving up the threshold points to such a point that
it reduces significantly availability. Availability, when you move up
threshold points, involves small companies. I also said general li-
ability, no. I think that that is something that should be re-thought
if they are thinking of excluding that. There you get into nuclear,
chemical, biological, and radioactive risks that can be truly cata-
strophic.

I have just thrown out the issue of studies should be made as to
auto, which appears benign, but maybe the trucking industry issue
should be looked at.

Mr. ScorT. Let me ask another question, and if each of you could
answer this. Do you think that the risk of litigation exposes tax-
payers to excessive costs in backstopping terrorism risk? If so, what
do you recommend Congress could do to separate excessive law-
suits from legitimate claims?

Mr. MIReL. Congressman, you are asking a very serious and im-
portant question that I think is not going to be possible to answer
in connection with this particular legislation. I do think it is very
important to ask it, but I do not think it can be answered and also
have Congress do something between now and the end of the year.

Mr. Scort. Let me ask you this, then, particularly in view of
what is happening around the world. Under the current law of
TRIA, there is a distinction between domestic and foreign ter-
rorism. Should that be eliminated?
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Mr. MIREL. Let me try to tackle that, and it deals with an earlier
question you asked, Congressman. My view is that the trick here
is to deal with places where the capacity is not sufficient to handle
the exposure. I think if we focus not on the kind of insurance, but
rather on the risk of catastrophe, we do much better. Is there a
risk of catastrophe with group life? If there is, then it ought to be
part of this program. If there is not, then it shouldn’t be.

The same with any kind of other insurance. I think that can be
handled on a market basis. That is, who would be in a pool and
who would not be in a pool. The ones who are concerned about the
capacity to cover losses would want to be in the pool; and the ones
who think they can handle it on their own would not. Again, it can
be left to the market, but I think that the issue is a capacity issue,
not a particular line of insurance issue.

Mr. MiLLs. If T could tie one thing to that, Congressman, if I
may. I certainly agree with what Commissioner Mirel said in terms
of approaching it from the point of view of capacity, but I would
caution that that question of domestic or foreign, there is some
question whether the attacks that occurred in London 2 weeks ago,
if they had occurred in the United States in a similar fashion, if
it would be covered under TRIA because the bombers were British
citizens. If there were American citizens in a radical cell here today
who detonated a bomb in the Metro system in D.C., or anywhere
else, it may not come under TRIA as it exists today.

Mr. ScoTT. Let me ask another question, if I may. I have a cou-
ple more before my time is up.

I mentioned a worldview here. Is terrorism reinsurance a unique
product for the United States? Has there been a time before 9/11,
for example, where there has been a reinsurance crisis? Is there
any comparison to the experience of other countries, Great Britain
for example? In other words, what is the state of things regarding
terrorist insurance from other parts of the world?

Mr. MIREL. Congressman, the proposal that I talked about ear-
lier about creating a risk pool, that is not a new idea. Great Britain
has one. Spain has one. I believe France and Germany have them
at this point. I think it is not very different than what the State
of Florida created in the way of a catastrophe risk pool for hurri-
canes in that State.

This is not a new concept. It is just a concept that has not been
embraced yet in this country.

Mr. Scort. Okay. Thank you.

Mr. STiGLITZ. Congressman, let me reinforce that. He is abso-
lutely correct about Florida. There was a reinsurance crisis there
about 5 or 6 years, I believe it was, after they had a series of hurri-
canes. They responded by putting their pool together. It has
worked. There is a lot of money in it. It has responded very well,
certainly during the last four that they had last year. We have al-
ready had two this year. That pooling mechanism does work. So
there are precedents for what we are talking about.

Mr. ScoTT. Does the existence of TRIA in your opinion, since we
have had it, has an indirect impact on indirectly lowering rates? Or
does it cause additional costs to be passed on to the consumer?

Chairman BAKER. That will have to be the gentleman’s last ques-
tion, as his time has expired.
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Please respond.

Mr. STIGLITZ. Actually, the rates are coming down. Initially, they
were higher. There wasn’t near the take-up level, as Mr. Sinnott
has mentioned. Now, the rates are coming down because there has
not been an incident. They understand it. They have modeling.
They have all kinds of stuff that enters into it. So we are seeing
the rate come down.

At the same time that we had this problem, we also had what
they call a hard insurance market. Pricing increased rather dra-
matically, which I think Mr. Maurin probably refers to as he got
hit by the hard market, not just the TRIA-related calls. So now
that market is softening again. We go through cycles every 3 or 4
years in the insurance business and now we are starting back
down again. It is just typical of our industry.

So I do not think there is a direct correlation between TRIA rates
and the general insurance rates at all.

Mr. SINNOTT. Just to add one comment, and that is that when
looking at terrorist rates, I do not think it is so much that all rates
came down. The difference was that in the early stages, the rates
that were being offered were of such a level that they were declined
by the clients. As TRIA took hold, I think the underwriters began
to reduce the rates in that area, so those insureds that in 2003
might have decided not to take-up property as an example, in 2004
because the rates seemed more reasonable, took it up. And that is
why we saw our percentage double in a period of probably 18
months on take-up on property.

Mr. ScorTt. Thank you, gentleman. You have been very helpful.

Chairman BAKER. The gentleman’s time has expired.

Ms. Kelly?

Mrs. KeELLY. Thank you.

I am very interested, Commissioner Mills, in the question of
whether or not if TRIA were allowed to expire, what impact the
higher premiums that would most certainly occur would have on
terror insurance with regard to the take-up of terror insurance and
the pass-on costs to consumers or tenants in New York. Would you
like to answer that for me?

Mr. MiLLS. One of the things that we have always felt is that if
TRIA goes away, that the take-up rates may be impacted because
the terror insurance may not be available. I mean, I really think
that the very likely scenario would be that most of this coverage
simply would not be available, and so obviously the take-up rates
become insignificant.

Mrs. KELLY. Anybody else want to jump in on that? I am inter-
ested in what could happen in terms of the pass-on costs to tenants
in buildings.

Mr. SINNOTT. I think that there would be some increase in cost
because there is a limited market for stand-alone terrorism, and
that those rates, just as they did right after 9/11 for stand-alone,
jumped up. But I agree with the Superintendent, I mean, I am say-
ing yes there would be some cost impact, but the biggest problem
for our clients would be lack of availability.

Mr. SticLITZ. Ms. Kelly, I might also add that the thing that
really worries me is that if this goes away, I think probably the
largest exposure, which we really have not addressed, is workers
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compensation. If statutorily our clients are required or companies
rather are required to offer this, workers comp, I can’t help but
think that that will increase without the backstop in place.

Mrs. KELLY. Well, that takes me to my next question, which is
the fact that I think London showed that mass casualty attacks
may not cause mass insurer loss, but we also have gotten informa-
tion that it is possible that you could have 10,000 casualties and
they are saying that that could fit under a $500 million cap.

So my question is, is it realistic to say that a catastrophic event
would not drive capacity out of the market in that area and essen-
tially out of the industry?

Mr. MIREL. Let me just say, Congresswoman, that my under-
standing is that the largest amount of money paid out as a result
of the attack on the World Trade Center was actually workers
comp payments. Maybe Superintendent Mills can say.

It is a real problem. We have it here in Washington, D.C., where
very large businesses can no longer get coverage in that area, even
under TRIA, and have had to go into our own risk pool, the city’s
risk pool. Organizations like The Washington Post, AARP, Kennedy
Center, these kinds of institutions are having trouble finding cov-
erage even under TRIA for workers comp. That would be much,
much worse if TRIA were not extended.

Mrs. KELLY. I understand. I needed to testify on a bill that I
have before Congress, which is why I was late. I understand before
I got here you had some discussion about the Treasury report and
the $5 million. I am interested in what you think the trigger
amount really ought to be, what the effect of a major catastrophic
event, or multiple minor catastrophic events would be, and where
you think that trigger really should be set in order to make sure
that the reaction of the industry is not catastrophic in and of itself.

Mr. MiLLs. There was a great degree of discussion on the size of
the trigger. There was no real resolution. Myself in New York, we
have said that we have no problem with significantly raising the
trigger event. The chairman made a very good point that frankly
I had not considered, because I was looking at largely the New
York market. Mr. Sinnott also made a very good point that there
1a{re a lot of other small carriers even in New York and in all mar-

ets.

So I think the trigger is really one of the major questions that
the Congress will have to resolve, and it will not be an easy ques-
tion to resolve, but certainly I think that it is safe to say it can be
increased significantly from what it currently is.

Mrs. KELLY. Anybody else want to address that?

Mr. MAURIN. On that issue, I think the trade that could better
this coverage would be if in raising the trigger to be able to move
it up from %5 million, which is relatively low, that we could include
chemical, biological which is now excluded, and also include this
domestic-foreign issue, which was talked about earlier.

We are going to determine whether a claim is paid on a terrorist
act depending upon where your passport is. As we saw in London
and as we have even seen in America, we have had even some
Americans that have joined Al Qaida. Okay?

So I do not think the test should be where your passport is from.
The test should be whether it was purely a terrorist act on this
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country, focusing on a specific property or a specific event. That
should be the trigger for TRIA taking place.

Mrs. KELLY. Thank you very much.

I yield back.

Chairman BAKER. I thank the gentlelady.

Ms. Maloney?

Mrs. MALONEY. Thank you, Mr. Chairman.

The timely renewal of TRIA is a critical issue for the city I rep-
resent, New York, where the painful memory of September 11th
has been renewed by the tragic events in London this month.

I would like to thank you very sincerely and deeply, Chairman
Baker and Ranking Member Kanjorski, on behalf of my constitu-
ents for advancing the renewal of TRIA. I cannot think of anything
that is more important to their lives and the ability for New York
City to go forward.

I welcome Superintendent Howard Mills and Mr. Sinnott. I was
in your crisis offices on September 12th. You had grief counselors
there, assistance for victims’ families, and you had offices set up to
continue business. On behalf of many of my constituents who bene-
fited from these efforts and your efforts for the city, I express their
appreciation.

I can tell you from a very personal point of view in the painful
days after September 11th, this great Congress came together like
I have never seen it to help New York City and to help the Nation.
But of all the efforts, by far the most important was passing TRIA.
The city was not moving, and we are a resilient, great city, but no
one could build. No one could plan. No one could do anything until
TRIA was put in place. As their testimony states, if we are not able
to renew and move forward, we face a tremendous challenge.

Mr. Mirel, you spoke beautifully that this is not an attack
against a particular shoe store, but it is an attack against America
and it is a responsibility of all Americans to come in and be part
of the solution. Many people are citing the reaction of London and
support for the pool system. The AIA PCI came out in support of
this approach.

I would like to ask Mr. Sinnott, if Congress were to move toward
a pool system, how long do you think the industry would need as
a transition period to get up and running?

Mr. SINNOTT. I do not think I could specifically give it to you in
1 year, 3 years, 5 years. My belief is that it would take several
years without an incident, frankly, to build up a sufficient amount
of funds in the pool that one could say that the backstop that
would still be there behind it is no longer necessary. It might be
that you just keep pushing it up and up and up and up, and that
the amount of backstop that is reasonably deemed to be there is
extremely remote that it would ever be called in.

There are other things like war that are not covered by insur-
ance. I think the fact that the market has responded and Congress
has responded, and not just saying, well, war is war and it is ex-
cluded and we will figure it out after it happens, which is what
would happen if we had a war event. The Federal Government
would have to step in.

Now, this with TRIA and I think with what we are talking about
today, we are talking about a more organized and thinking ahead
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of the event as to building something so that there isn’t what hap-
pened after 9/11 or what happened would not happen if we had ac-
tually something that is defined as in the old sense a war event.

Mrs. MALONEY. So if you were stating, in other words, you would
need a certain amount of time to build a reinsurance pool similar
to London’s. So in other words, we would possibly need a 2-year ex-
tension of TRIA or something like it in more or less its current
form before the industry is ready to have a pool that could really
be the backstop. Is that what you are saying?

Mr. SINNOTT. I am sure there are others who might have a
slightly different view, but I think that a backstop to a diminishing
degree will be required because, as they would say in workers
comp, there could be theoretically a $90 billion event. Now, it is
going to take a long time. You are not going to build up that sort
of a fund in 2 years. The whole commercial industry premium-wise
I think is roughly $200 billion. So it will take time, but I think if
you start out, you are going to gradually remove the government,
push any sort of backstop security out.

Mrs. MALONEY. The chairman came forward with a very thought-
ful proposal, and I thank him for his attention to this critical issue
before our country. His idea of a geographic slide, a percentage
point. You countered that the smaller companies would not be able
to compete. How could we adjust that? Could we put in a provision
that smaller companies could come together and possibly band to-
gether to provide insurance jointly so that they could meet the trig-
ger?

I also thought that Mr. Miller came forward with a good idea. I
think that industries that help themselves and protect themselves,
and some of our companies now even take photographs before you
can enter the building, hire private guards, have put in metal de-
tectors, have gone to great lengths to increase security on their
premises.

Shouldn’t that effort to invest in security from the private sector
be taken into account in any type of formula in order to reward the
creativity of the private sector and also the financial and creative
effort that they are taking in localities and in particular businesses
to help themselves?

Just in New York, there is a wide disparity between different of-
fice buildings when you walk into them, to the degree that they
have taken steps to really protect their own employees and their
clients as they come there.

I see that my time is up. I think the testimony today has been
really extraordinary. You have given us a good foundation to go for-
ward.

I cannot mention more passionately how important this is to the
city of New York. If we do not have TRIA, building will stop. Noth-
ing will happen. And when the economy is bad in New York, the
economy is bad throughout the country. I have always noticed that.

So I would argue that all of our cities have a stake in it, and we
have to remember the terrorists were en route to San Francisco,
Los Angeles, and our Capitol and the Pentagon on that day.

Anyway, in any event I thank you, Mr. Chairman, on behalf of
my constituents. You have obviously put a great deal of work on
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it, and you will be a big part of making this happen. I hope it hap-
pens soon because we need it. Thank you.

Chairman BAKER. I thank the gentlelady for her kind comments.

Mr. Sherman?

Mr. SHERMAN. Thank you, Mr. Chairman.

You gentlemen are in the business of determining whether an in-
surance company has adequate reserves to deal with the particular
risk that they have assumed. You do that for both insurance com-
panies, presumably also for reinsurance companies.

If there was a company called the United States Government,
and it assumed the risks of TRIA, and you may want to respond
for the record or respond orally now, how big a reserve would your
State require them to have?

Mr. MIREL. The Federal Government has one thing, Congress-
man, that insurance companies—

Mr. SHERMAN. I am not saying the Federal Government. I realize
if you add in the U.S. Treasury, the ability to print money and the
ability to tax America, you would say it is a fiscally sound company
with or without reserves. What I am saying is, if you were going
to have reserves for that particular risk, how big would they be?

Mr. MIReEL. That is exactly the problem, Congressman. Nobody
knows. I have seen the kind of modeling that has been done by the
various—

Mr. SHERMAN. Can you give us the range?

Mr. MIREL. Can you tell me what the next terrorist attack will
be and how much—

Mr. SHERMAN. No, but I can’t tell you when the next hurricane
is, and you are doing that for insurance companies all the time.

Mr. MIREL. Because if you go back over 100 years or 200 years,
you can predict where the hurricanes will come.

Mr. SHERMAN. Well, let’s say this, you cannot predict the next
earthquake. Trust me. I represent Northridge.

[Laughter.]

Mr. MIREL. Okay.

Mr. SHERMAN. So you have companies that sell earthquake in-
surance. There will be an earthquake sometime in California. It
could be in the Mojave Desert. It could be in downtown Los Ange-
les. Predicting the economic effect of an earthquake is rather dif-
ficult. Any of you want to venture, since you do something just as
difficult all the time, help us with this difficult issue as to trying
to value what the reserve would be, what the risk would be.

Mr. SINNOTT. I will make one comment. When you are talking
about an earthquake or hurricane or other catastrophes, there are
limits of liability that the carriers are able to put on the policy. On
earthquakes in California on commercial properties, nowadays you
cannot get $1 billion of coverage. So the limits that an individual
insurance company has I think allows—

Mr. SHERMAN. So if somebody built something the size of the
World Trade Towers in Los Angeles, they could not get insurance
for the full value.

Mr. SINNOTT. Right.

Mr. SHERMAN. Or even half the value, yet people are willing, well
may or may not be willing to build huge projects in Los Angeles
without such insurance.
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Mr. SINNOTT. That is the way the commercial insurance market
works, except for workers comp, where it is unlimited liability.

Mr. SHERMAN. One of the other questioners talked about the dif-
ferentiation between international terrorism and domestic ter-
rorism. I would hate to think that the outcome would depend upon
which terrorist had a green card, which terrorist did not. Do you
see any reason to differentiate between “domestic” terrorism and
“international” terrorism?

Mr. MIREL. I do not see any reason, Congressman.

Mr. SHERMAN. I agree. Now, let’s go on from there. Why do we
differentiate between an earthquake and terrorism, since both can
cause the same amount of damage?

Mr. MIREL. Congressman, as we pointed out earlier, Florida has
in fact developed a very good catastrophe fund for hurricanes. Ex-
cept for the fact that it is probably more difficult to predict man-
made events than natural events, I see no difference.

Mr. SHERMAN. What you are saying is that, well, in New York
you may not be able to get terrorism insurance for your building.
In Los Angeles, you cannot get earthquake insurance for your huge
project. I would think that the Federal Government would be just
as interested in making sure that projects go forward and are not
stopped by risk of earthquake as by risk of hurricane as by risk of
terrorism.

Mr. MiLLs. Congressman, if I may, you are failing to take into
account the most insidious weapon of all that we are dealing with,
and that is the power of the human mind. I mean, human beings,
terrorists will change tactics. They can come up with new plans to
deliberately try. You cannot predict an earthquake, but an earth-
quake cannot proactively try to confound you.

Mr. SHERMAN. Mr. Mills, neither you nor I know whether during
this century the greatest catastrophe and the greatest insurance
events will be an earthquake or a terrorist action or a hurricane.
You cannot predict it. I cannot predict it. Yes, terrorists can do new
and terrible and unpredictable things, but earthquakes can do new
and unpredictable things, and of course the tsunami in the Indian
Ocean. We never had tsunamis in that ocean. We did not have a
warning system in that ocean.

So whether God or man creates the greatest catastrophes is
something that only time will tell. I would think that we would
want the same kind of system to make sure that you can get earth-
quake coverage in California, hurricane coverage in the Gulf, other
catastrophe insurance. We should have a system where huge
projects can go forward everywhere in this country regardless of
which is the greatest risk.

It is interesting. I represent a city, perhaps the only city where
the earthquake and the terrorism risk have both been illustrated
just in the last 10 or 15 years.

Moving on, you folks deal with insurance companies, but I hope
you also, and I expect you also deal with policyholders. Have you
learned anything in your conversations with commercial policy-
holders about the price and availability of terrorism insurance? I
think you have probably answered this question in different guises
through the hearing, but I just got here.
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Chairman BAKER. That will be the gentleman’s last question, as
his time has expired.

But please respond.

Mr. SINNOTT. Yes, we have provided information on what the
pricing is. We happen to have in this case statistics that show it
by industry, by region. So yes, that is there, and there are dif-
ferences.

Mr. SHERMAN. Mr. Chairman, I look forward to having the Fed-
eral Government play the minimum possible role in order to make
sure that some kind of adequate insurance is available for all the
risks that otherwise hold up major projects.

I yield back.

Chairman BAKER. I thank the gentleman for his statement.

I want to thank each of you for your participation and just make
the observation on behalf of the Administration that the Treasury
report, although we may find reasons to differ with the conclusions
reached, was a very thorough examination, broad in scope, care-
fully prepared, and provides I think a great deal of information for
this committee to consider.

I would request to each of your respective interests in the matter
that over the course of the August recess you make available to the
committee any perspectives you have that would lead the com-
mittee to reach conclusions different from those presented in the
report.

Some have suggested that the committee needs merely to renew
the TRIA and engage in a study. I would suggest that the Treasury
work is a pretty good piece of critical analysis, and I think the ap-
propriate timeline is over the course of the next 4 or 5 weeks for
industry representatives to give us the appropriate take, remedies,
whether it is a regional trigger, whether it is gradual increase in
retentions. We need assistance, and the reason for the hearing
today is to bring that clearly to your attention.

I am appreciative of your time and your effort. Thank you very
much.

As appropriate, we will get started with our second panel when
folks are settled in.

We will just stand in recess for about 5 minutes.

[Recess]

Chairman BAKER. I wish to call the subcommittee back to order
and welcome our distinguished panel of witnesses who have al-
ready spent a considerable portion of their day here. For that, I am
appreciative.

As you heard in the first panel, we would request that you at-
tempt to keep your statement to 5 minutes. Your entire official
statement will be made part of our record. We appreciate your par-
ticipation here today.

Our first witness is Mr. Robert Hunter, no stranger to the com-
mittee, who again is testifying in his capacity as director of insur-
ance for the Consumer Federation of America.

Welcome, Mr. Hunter.
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STATEMENT OF ROBERT HUNTER, DIRECTOR OF INSURANCE,
CONSUMER FEDERATION OF AMERICA

Mr. HUNTER. Thank you, Mr. Chairman, members of the com-
mittee.

Three years ago, Congress was debating creation of a temporary
program to give insurance companies time to adjust to the new
world we were faced with after the September 11th attacks. As
Congress debated this, the property casualty insurance market was
reeling from a hard market that had seen capital decline and com-
mercial insurance prices skyrocket. The hard market began early
in 2001 and the attacks exacerbated the problem.

Congress wisely sought a temporary program. Some members
warned that a program of free reinsurance, as was about to be
adopted, would be difficult to terminate as insurers and others who
would receive a Federal subsidy would naturally like to keep the
tap into the Federal Treasury. Whether Congress did it knowingly
or not, the choice of a 3-year temporary program turned out to be
perfect for those who would seek to end taxpayer subsidies for ter-
rorism insurance today. Now is the ideal time to end TRIA or
sharply cut it back.

Why? The reason is the hard market of falling insurer capital
and skyrocketing policyholder rates has ended. We are now in a
soft market of skyrocketing capital and sharply declining commer-
cial property casualty insurance rates. It is impossible to justify
terrorism insurance subsidies when insurance profits are sky-
rocketing, property casualty insurance rates are sinking, and belea-
guered taxpayers face mounting deficits.

In the first quarter of 2005, the industry had a 92 percent com-
bined ratio, one of the lowest such ratios in decades, meaning
mammoth profits lie ahead. The first quarter of 2005 had under-
writing profit of almost $7 billion and with investment income, re-
tained earnings jumped $10 billion. Retained earnings of the insur-
ers were $323 billion before the terrorist attacks of September
11th, but now are $403 billion, $80 billion higher than they were
before the attacks.

The commercial lines segment of the industry had a surplus of
$171 billion at year end 2004, a growth in surplus of almost $50
billion before the attacks. The new capital just in the commercial
property casualty insurance area would be enough to pay for losses
from an attack more than twice the size of the World Trade Center.

This excess of capital has, happily for commercial policyholders,
led to a price war, with rates dropping by 5 percent for small com-
mercial accounts and over 10 percent for medium and large ac-
counts for the 12 months ended June 30, 2005. Since Treasury has
shown that average percentage of overall premiums paid out by
commercial policyholders for terrorism insurance were under 2 per-
cent in 2004, it means if terrorism rates doubled as a result of
TRIA termination or cutback, overall insurance premiums paid by
businesses of all sizes would still decline.

More remarkably, for larger commercial accounts, terrorism
prices could more than quintuple with no overall premium in-
creases being felt. It is a perfect time to end the program or cut
it back. Claims by insurers and large real estate interests that an
end to TRIA would put the economy at risk, threaten jobs, stall
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commerce and delay construction are not credible as Treasury and
CBO have indicated.

Our review of the terrorism reinsurance gap in 2002, detailed at
great length in my testimony, shows that the Nation adjusted to
the terrorism insurance shortage and the private market found
ways to provide most of the needed coverage in 2002. Now, this
was in the midst of a hard market with surplus falling and insur-
ance prices soaring. Imagine how well it could cope in 2006 with
the industry enjoying record reserves and profits and rates drop-
ping.

What should Congress do? We think Congress should let TRIA
expire, maximizing the private sector response and maximizing
mitigation incentives. However, if TRIA is extended, we think that
you should adopt the Treasury Department’s recommendations in
the main to significantly pare back the program. This would in-
clude elimination of lines of insurance such as general liability and
commercial auto, with relatively low terrorism risk. Group life in-
surance should definitely not be added to TRIA since life insurers
have never provided any meaningful evidence that it is necessary.
CFA also agrees with the Treasury Department’s recommendation
that the trigger should be increased.

I heard your comments, Mr. Chairman, about rural areas. I think
there may be ways to adjust it. I have just started thinking about
it. I think that you might have a trigger that varies by size of in-
surance company, rather than territorially. That might be a better
way to handle what you are looking for. But I would like to think
some more and get back to you on that.

We do think that the deductible should be raised, we believe, to
$75 billion before taxes, which is $50 billion after taxes, which
would mean that the industry would never be in a worse position
than they were before the first attack. Copayments should also rise
as the Treasury Department proposed.

Beyond the Treasury Department’s recommendations, we rec-
ommend charging a premium for whatever coverage is available to
insurers. CBO favors this. Even insurers have agreed there is no
legitimate argument against charging a premium, so that tax-
payers can be kept whole. Developing and administering a pre-
mium payment requires a very small staff. I know. I was the sole
actuary who did it for the riot reinsurance program in HUD under
President Ford. Any extension of TRIA must be declared temporary
and extended only for the purpose of giving the private sector a bit
more time to prepare.

Now, there is an area, nuclear, chemical, biological. If you do ex-
pand it to that, I think the industry cannot handle it without a
Federal backup. You do need to think about that.

Finally, the third choice would be a longer term pool backed by
the Federal Government. A pool could be set up with no Federal
involvement if TRIA expired or didn’t, even, for that matter, and
we think over time some States like New York and California
might want to have an interstate compact-type pool. A simple solu-
tion might be for Congress to authorize a pool that way. It is un-
likely that a complex risk pooling bill could possibly be done by
January 1 of next year, much less have it up and running.
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Further, we are concerned it might significantly increase the risk
of a permanent Federal presence in terrorism and therefore unnec-
essarily increasing taxpayer exposure. We worry that complex Fed-
eral-State issues that deserve a separate discussion might be swept
into such a bill. However, we do list in my written testimony a se-
ries of things that we think you need to be concerned about in how
you put together a pool, including cherry-picking the kinds of regu-
lation necessary to protect against a cartel-type structure that
would be legally mandated, and making sure coverage is limited to
high-risk lines.

I would be happy to answer questions at the appropriate time.

[The prepared statement of Mr. Hunter can be found on page 108
of the appendix.]

Chairman BAKER. Thank you very much, sir.

Before proceeding to the next witness, because of scheduling con-
flicts, Ms. Bean would like to make remarks at this time.

Ms. Bean?

Ms. BEAN. Thank you, Mr. Chairman, and thank you also for al-
lowing us to have such extensive testimony on the important sub-
ject of terrorism risk insurance.

Thank you to our second panel for participating.

I did also appreciate the opportunity to personally welcome two
Illinois constituents, Jason Schupp and Penny Pritzker, who have
traveled from my home State of Illinois and bring some
Chicagoland perspective to the debate over reauthorization of ter-
rorism risk insurance.

Ms. Pritzker is the founder and chairman of Classic Residence by
Hyatt, which provides luxury senior living communities nationally.
She serves as president and CEO of Pritzker Realty Group,
headquartered in Chicago, and is treasurer and on the board of di-
rectors of the Real Estate Roundtable. Her numerous chairman-
ships and board positions at private and philanthropic institutions,
as well as her distinguished economic credentials really enable her
to provide a broad management perspective.

But it is her industry-relevant experience in the real estate busi-
ness that makes her testimony so valuable today. Pritzker Realty’s
diverse asset portfolio includes developed industrial parks, apart-
ments, offices, land, and airport parking complexes. Such develop-
ment projects are critical to America’s continued economic growth,
and so her testimony to the impact of TRIA on such development
is important today.

Jason Schupp is from Inverness and is an 8th District con-
stituent whom I am honored to be working for every day. He is vice
president and serves as chief legal counsel to the underwriting
committee for Zurich American Insurance, the third-largest com-
mercial insurer in America. He has been directly involved with de-
veloping internal policy addressing exposure to terrorism. His testi-
mony is valuable as well.

I am honored to have you both here today from my home State
and I look forward to hearing your testimony, although I may be
pulled out for a couple of meetings.

Thank you so much.

Chairman BAKER. I thank the gentlelady.
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It is my pleasure to next call on Mr. Ernie Csiszar, who also is
no stranger to the committee, who appears here today as president
and chief executive officer of the Property Casualty Insurance Asso-
ciation of America.

Welcome, sir.

STATEMENT OF ERNST N. CSISZAR, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, PROPERTY CASUALTY INSURERS AS-
SOCIATION OF AMERICA

Mr. CsiszAr. And who is also a new resident of the State of Illi-
nois. I just moved there.

[Laughter.]

Thank you, Mr. Chairman, and members of the committee. It is
a pleasure to be able to testify before you today.

I represent the Property and Casualty Insurance Association. We
have over 1,000 insurance companies as members. We represent
some very small companies with no more than a few million dol-
lars’ worth of premiums. And we represent some very large compa-
nies with several billion dollars’ worth of premiums. So we have a
wide cross-section of members.

As a result, I think I can fairly say that we have had a com-
mittee together that has worked very closely with members of your
staff. We are fully committed to finding as much of a role for the
private sector in solving this terrorism risk problem as we possibly
can. We have worked well with your staff toward that end and we
will continue to do so.

We have made some progress. Nonetheless, let me begin by stat-
ing some very simple facts. You have heard some of these before.
What we are talking about here is essentially uninsurable. We do
not know where it is going to occur. We do not know when it is
going to occur. We do not know how often it is going to occur. And
we do not know how much it is going to cost when it does occur.
It is an uninsurable event for all practical and theoretical purposes.

That very fact immediately brings in the question of how do you
price this product and secondly, how do you reserve for this prod-
uct? Since reserving is an issue, as a former regulator, for instance,
I can tell you very clearly that immediately the lights go on when
it comes to solvency. What kind of solvency problems are you really
creating if you even underwrite this type of product, never mind
about whether you are able to price it correctly or not?

The last point I would like to make as a fact is very simply this,
and we all know this. You have a bill before Congress now, the
SMART Act. We are asked to provide market solutions, but we are
not operating in a free market. As you know, there are rate restric-
tions. There are policy form restrictions that prevent any kind of
creativity, oftentimes, from finding solutions to these problems. So
we are not operating in a free market. If that is what we are look-
ing for, then one of the issues we need to address is what kind of
free market solutions are there in fact that can be part of the solu-
tion for terrorism.

While there is no perfect solution, I will say that the only answer
in these cases will be a public-private partnership that essentially
addresses the problem. What we have worked on essentially has
several different prongs. If the private markets are to participate
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in a significant manner, first of all the private markets need great-
er freedom to respond. That means greater freedom to rate. That
means repeal or a scale-back of some antiquated fire policy provi-
sions, for instance. That also means preventing States from unilat-
erally mandating that terrorism coverage must be provided. So
that is prong number one.

Prong number two is also let’s pursue the capital markets and
see whether we can find capital market solutions to this. The argu-
ment has always been that these kinds of financial instruments—
a catastrophe bond, which are quite common these days, in fact—
are not unusual transactions, that they may not be liquid; that the
markets might not be receptive.

We think there are ways to provide liquidity in this instance. For
instance, providing puts to the Treasury as a purchaser of last re-
sort could very simply solve that problem, and there may be other
ways in which we can address it. So one component of a solution
may well be participation by the capital markets.

We also very much agree with what you have heard earlier today
that some type of a pool will be necessary in which companies can
participate. Let’s not forget that while it is true, again I heard
some questions before as to how long an accumulation might take
before it is meaningful in such a pool, let’s not forget that such a
pool might also be able to pre-fundable by way of borrowings, for
instance, by way of issuing bonds, by way of revenue creation in
fact to repay. These things I think there are details that can be
worked out.

We also think as a fourth component of the solution that one
needs to look at buildup of tax-deferred catastrophe reserves for
terrorism.

Last but not least, we have heard it before, domestic acts are no
different from foreign acts. I would also suggest that personal prop-
erty is really no different from commercial property, particularly
homeowners. Now, I know we have not talked specifically about
homeowners, but I would suggest it deserves further study as to
what kind of coverages, what kind of inclusion one might bring to
the homeowners policy.

Let me make a few comments in finishing on just some of the
proposals that we have heard. I am quite unclear as to precisely
what the Treasury expects at this point or what kinds of changes
because the signals have been mixed, quite frankly. I welcome the
Treasury report. I agree with you, it was quite comprehensive and
I can assure you we will respond to that report. But at the same
time, I do not want to be critical because I think it is hard to an-
ticipate exactly what is suggested in that report. But let me make
a couple of comments.

On the issue of the $500 million, there is no question that as I
speak, for instance, for some of our smaller and mid-size insurers,
that would put them out of business. I can think of an insurer we
have, for instance, who covers churches and synagogues and
mosques and so on. One mega-church on a Monday morning with
a single bomber would do the job. It would only be that company
exposed to it. So a retention that high, I may agree that $5 million
is too low, but I think $500 million is way too high, and we have
to find some compromise in between.
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As regards retentions, I would also agree there is room for dis-
cussion on increasing retention levels. What I would suggest is that
we do not approach it as dramatically as suggested by the Treas-
ury, from 15 to 20 to 25. Maybe it is more reasonable to think of
15 to 16 to 17 and so on, a much more gradual approach on those
retention levels. But these are details that can be worked out.

Quite frankly, I think a good deal of progress has been made on
these issues and I would hope that this committee can use this as
an opportunity to continue to pursue those and to put them in
place really by year-end. I think it can be done. I think the indus-
try understands the need to do this. The worst of all possible
things that can happen here is that we leave ourselves open with
nothing at the end of the year. But I would suggest, let’s use it as
an opportunity. Let’s implement a longer-term program than the
current one that is in place.

Thank you.

[The prepared statement of Mr. Csiszar can be found on page 81
of the appendix.]

Chairman BAKER. Thank you very much, sir. I appreciate your
testimony.

Mr. Schupp, as you have been previously introduced by Ms.
Bean, please proceed at your leisure, sir. Welcome.

STATEMENT OF JASON M. SCHUPP, VICE PRESIDENT AND
SENIOR ASSISTANT GENERAL COUNSEL, ZURICH FINANCIAL
SERVICES GROUP, ON BEHALF OF THE AMERICAN INSUR-
ANCE ASSOCIATION

Mr. Scuupp. Thank you.

Chairman Baker and members of the subcommittee, thank you
for the opportunity to speak on behalf of Zurich and the American
Insurance Association about what is actually happening in the ter-
rorism insurance marketplace.

I am vice president and senior assistant general counsel for Zu-
rich, the third-largest commercial insurer in America. I have been
intricately involved in all aspects of our U.S. terrorism under-
writing strategy since September 11th. Based on those experiences,
I assure you that the private sector has made great strides in un-
derstanding the terrorism exposure. However, there are inherent
limitations to what the private sector can do.

Since 9/11, we have learned some fundamental principles about
terrorism and about the private marketplace’s ability to deal with
this risk. The first is that terrorism presents a far larger financial
risk than private capital markets can handle. For example, insur-
ance rating agencies recently suggested that no more than 10 per-
cent of insurer capital should be exposed to terrorism risks. That
amounts to a capital commitment of about $19 billion for the com-
mercial property casualty lines covered by TRIA.

Yet under this year’s TRIA retention levels, total industry expo-
sure is $37.7 billion, about double the capital exposure that rating
agencies look for. This is an obvious concern for insurers, but
should alarm anyone relying on the property casualty sector to re-
spond to another terrorist attack on U.S. soil.

Some academics and others suggest that TRIA has crowded out
private market reinsurers or other capital market mechanisms that
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would commit capital to the terrorism exposure. Over time and on
the right terms, it is possible to coax a bit more limited, short-term
capacity from private reinsurers and other capital markets. How-
ever, there is plenty of space today for these private market solu-
tions to expand and they have not.

The second principle we have learned is that terrorism exposures
are not all alike, nor should they be treated alike. For example, it
has become clear that NBCR attacks have such unique characteris-
tics that our capability to respond is particularly limited. In addi-
tion to thinking differently about the type of attack, we have
learned that certain classes of business such as workers compensa-
tion and commercial property pose more difficult underwriting and
risk accumulation challenges due to the nature of the risk and the
regulatory regime governing those lines.

This hearing asks: What is the future of terrorism insurance?
The American Insurance Association, including Zurich, believes
strongly that a continued Federal role is necessary, and we con-
gratulate this committee for the extraordinary bipartisan leader-
ship demonstrated in developing and expressing this common un-
derstanding.

There are several ways the subcommittee could proceed. One
would be to scale back the existing program, as Treasury has pro-
posed. The viability of that approach depends on the numbers and
whether there is room to further respond to the risk characteristics
of the various lines. Or a structural alternative to TRIA such as a
pool or a pay-to-play reinsurance system could be developed. Either
approach needs to encourage higher take-up rates.

Whatever path is chosen, our fundamental concern is that any
mechanism must be workable for all stakeholders in the market-
place. We will judge these various proposals based on our real-
world, on-the-ground experience and expertise.

I would like a minute to quickly address some of the suggested
program changes. We appreciate the expectation that the private
sector insurer should shoulder more of the financial burden associ-
ated with terrorism, but increasing individual insurance company
retention levels will not create more reinsurance capacity. It will
simply make it more difficult for insurers, particularly large diver-
sified insurers, to manage the massive unfunded and unreinsured
portions of their deductibles.

For similar reasons we have serious concerns about increasing
insurers’ quota share if a loss exceeds the per-company deductible.
Moreover, the existing quota share is consistent with those in
many private reinsurance contracts and provides ample incentive
for companies to efficiently manage claims to minimize Federal in-
volvement.

The recent Treasury report suggests removing commercial auto
and general liability from the program. While commercial auto-
mobile is likely to pose a less major terrorism accumulation chal-
lenge, general liability is a very real significant exposure. A full im-
pact analysis should be undertaken before acting in this area.

A final policy area that must be addressed is insurance market
reform. State rate and form laws limit insurers’ ability to manage
the terrorism exposure. The still all-too-real risk of catastrophic
terrorism attacks on U.S. soil means that we need an effective in-
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surance mechanism in place beyond December 31, 2005. Such a
mechanism must be built to reflect marketplace reality, not hopes
or theories.

On behalf of Zurich and the American Insurance Association, let
me say that we stand ready, willing, and able to work with you to
ensure timely enactment of a workable national terrorism insur-
ance mechanism.

Thank you.

[The prepared statement of Mr. Schupp can be found on page 162
of the appendix.]

Chairman BAKER. I thank you, sir.

Our next witness is Mr. Warren Heck, testifying as the chairman
and chief executive officer of the Greater New York Mutual Insur-
ance Company.

Welcome, sir.

STATEMENT OF WARREN HECK, CHAIRMAN AND CHIEF EXEC-
UTIVE OFFICER, GREATER NEW YORK MUTUAL INSURANCE
COMPANY, ON BEHALF OF THE NATIONAL ASSOCIATION OF
MUTUAL INSURANCE COMPANIES

Mr. HEcK. Thank you.

Chairman Baker and members of the committee, my name is
Warren Heck. I am chairman, as you indicated, and chief executive
officer of Greater New York Mutual Insurance Company and its
wholly owned stock subsidiaries, the Insurance Company of Great-
er New York and Strathmore Insurance Company. I am also the
chief underwriting officer of the companies and manage their un-
derwriting activities.

I am here today to testify on behalf of the National Association
of Mutual Insurance Companies. Let me start by thanking Chair-
men Oxley and Baker and this committee for adopting TRIA in
2002. NAMIC and I are convinced that it played a major role in
preventing an economic catastrophe in helping get the country back
on its feet economically after 9/11.

We also thank you for your efforts today to reform TRIA and to
renew the Federal reinsurance backstop for terrorism before it ex-
pires at the end of this year. We agree with Federal Reserve Board
Chairman Alan Greenspan’s observation before this committee that
there is “no way that the private insurance market can handle ter-
rorism-related risk by itself because of the very substantial poten-
tial scope of damage.” We support his endorsement of government-
backed reinsurance for terrorism.

Greater New York Mutual Insurance Company is the fourth-larg-
est writer of commercial multi-peril business in New York State.
Much of that business is in New York City. As CEO and chief un-
derwriting officer of our companies, I have first-hand knowledge
and understanding of the needs of our policyholders and brokers,
particularly with respect to the terrorism exposure.

As a result of the terrorist attack on 9/11 and prior to the pas-
sage of TRIA in late 2002, most primary insurance carriers oper-
ating in New York City began to non-renew their large commercial
property and workers compensation business or to reduce or limit
coverage to under $20 million on the property side. With the pas-
sage of TRIA, the fear that a worst-case terrorist event could
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render our company insolvent was reduced, which made it possible
for our company to keep its market open to a degree that would
not have been otherwise possible.

While we believe that TRIA has been instrumental in creating
some market stability, we also agree with Treasury that some re-
form is needed. We think the Treasury Department’s recommenda-
tions for changes in TRIA are a reasonable starting point for short-
term reforms. We agree with Treasury’s assessment that “the im-
mediate effect of the removal of the TRIA subsidy is likely to be
less terrorism insurance written by insurers, higher prices and
lower policyholder take-up.”

Treasury outlined several key areas of reform, particularly high-
er deductibles and higher event triggers. The private sector has
shown that it can operate with a 15 percent deductible. Raising
that deductible would provide a further test of private sector capac-
ity. Similarly, an increase in the event trigger is within the realm
of reality. However, raising the event trigger much higher would be
problematic, particularly for medium and small insurance compa-
nies.

In establishing new deductible levels and a higher event trigger,
one must recognize that if they are set too high, the program will
unfairly discriminate against the medium and small companies in
favor of large companies that can afford a much larger hit.

As far as a long-term solution goes, I think it is more likely that
the creation of a private-public partnership similar to the system
that exists in Great Britain with the Pool Reinsurance Company,
Ltd., can be a substantial part of that solution.

A new RAND Center for Terrorist Risk Management study rec-
ommended two other possibilities: first, requiring that terrorism in-
surance cover acts by domestic groups as well as foreign terrorists,
a wise admonition in light of the London attacks; and second, re-
quiring that insurance cover attacks involving chemical, biological,
radiological or nuclear weapons, perhaps through a direct govern-
ment insurance program.

Now would also be a good time for the Federal Government to
examine tax and accounting policies that NAMIC believes are
major impediments to increasing the capacity of insurers and rein-
surers to provide terrorism coverage. For example, insurers should
be permitted to deduct reserves set up for terrorism losses. The
present prohibition against this creates a disincentive for the pri-
vate sector to invest in the insurance industry.

The flow of private sector capital to this industry is also inhibited
by outdated State regulatory policies that often require regulatory
approval of the price insurers charge.

Thank you once again for the opportunity to testify on this issue
of vital importance to NAMIC member companies and the U.S.
economy. Your continuing leadership on this issue represents the
best in public policymaking and NAMIC stands ready to assist you
in any way in developing the best possible terrorism insurance leg-
islation.

Thank you.

[The prepared statement of Mr. Heck can be found on page 100
of the appendix.]

Chairman BAKER. Thank you very much, sir.
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Our next witness is Mr. Ed Harper, who appears here today as
the senior vice president of public affairs and governmental rela-
tions for Assurant, Inc.

Welcome, sir.

STATEMENT OF ED HARPER, SENIOR VICE PRESIDENT,
ASSURANT, INC., AND CHAIRMAN, GROUP LIFE COALITION

Mr. HARPER. Good afternoon, Mr. Chairman.

The Group Life Coalition appreciates your leadership and our
being given the opportunity to present some ideas to the committee
on defending the American economy against terrorist attacks. I am
Ed Harper, as you said, senior vice president of Assurant, which
is a leading provider of insurance products and services, including
health and employee benefits.

I am here today in my capacity as chairman of the Group Life
Coalition. The coalition i1s composed of insurance companies which
provide the protection of group life insurance, both as a stand-alone
product and as a part of an employee benefits package. I particu-
larly want to thank you, Mr. Oxley and Mr. Frank and Mr. Kan-
jorski for their commitment to get something done this year and for
their interest in and support of group life.

I am here for two reasons. I join with my industry colleagues and
Federal Reserve Chairman Alan Greenspan in sharing the belief
that the private insurance market cannot fully handle the risk
posed by terrorist attacks. Secondly, I hope to persuade the com-
mittee to create a successor program to TRIA that protects the peo-
ple as well as the buildings. That is a program which includes
group life insurance going forward.

What is group life? Group life is the financial lifeline for the wid-
owed families of breadwinners for over 160 million Americans. In
many cases, group life is the only life insurance most policyholders
have to provide protection to their families. It truly is a financial
security blanket for the average family. Our prime purpose here
today must be to make sure that consumers’ claims are paid
promptly under the worst of circumstances.

Unfortunately in a post-9/11 environment, this financial protec-
tion is threatened by two aspects of group life insurance. One is a
concentration of risk from covered employees working in the same
building, coupled with an absence of the mechanism that had pre-
viously been used to spread such risk, catastrophe reinsurance.
Moreover, State insurance laws do not allow for any group life ex-
clusion from acts of terrorism from conventional weapons nor un-
conventional nuclear, chemical, biological and radiological attacks.
But for group life, if someone dies, group life pays regardless of the
source of the attack.

The group life market is highly competitive, where employers
buy policies from the lowest bidder, usually as a part of a package
sold by an employee benefits insurer. Policies are lost to competi-
tors for pennies on the dollar. Faced with the reality of extremely
limited or no catastrophe reinsurance protections, group life insur-
ers are faced with few options to address concentration risks in an
age of terrorist attacks.

None of the options are attractive. They can raise prices to cover
a risk they cannot calculate, thereby cutting themselves out of the



61

market. They can exist the employee benefits market or they can
continue to offer coverage without the catastrophe reinsurance
mechanism to mitigate such risks. None of these options are truly
viable solutions for a group life insurance company, nor do they
properly address the problems posed by catastrophic terrorist at-
tacks.

What should the Congress do? The committee has asked for our
views on a successor to TRIA. We believe the following four prin-
ciples should be considered. Number one, the program ought to
match the term of the solution to the term of the threat. Histori-
cally in times of war, particularly World War II, the Federal Gov-
ernment has made legislation permanent or set to expire at the
war’s end. Just recently we have seen the House of Representatives
make key provisions of the USA Patriot Act permanent in recogni-
tion of the long-term danger of terrorism. Unfortunately, the risk
of terrorism and our Nation’s struggle with the specter of terrorist
attacks is not likely to end soon.

Second, we need to have a shared burden with a balance. Any
long-term solution should first demand that carriers assume a sig-
nificant deductible to assure everyone that underwriting proce-
dures are appropriate. Second, it should facilitate the private mar-
ket-enhancing mechanism supporting pools that have been men-
tioned here this morning, and finally require that the industry pay
to play by repaying over time any funds advanced by the Federal
Government in the wake of catastrophic terrorist events.

The program’s mechanisms and formulas should: (A) achieve in-
creased capacity where the industry is paying just consumer
claims; (B) have an appropriate level of shared burden with the
Federal Government; (C) avoid a program where only big compa-
nies in big cities could access the program; and finally (D) provide
an orderly transition. The creation of something beyond a quick-fix
solution may be achievable yet this year, but the implementation
will take time to get right.

We support an extension of TRIA with appropriate reforms to the
extent necessary, but only as a transition to a more comprehensive
approach. As the new program is ready to be engaged in begin
functioning, the old TRIA model should be sunset. Protect the peo-
ple inside the buildings, too. This is where I would end: any pro-
gram must include group life as a covered line of insurance to
make sure that the financial security of the average American fam-
ilies in those buildings is covered as well.

On behalf of the Group Life Coalition, we thank you and your
colleagues for holding this hearing on this important subject, and
we look forward to working with you.

Thank you.

[The prepared statement of Mr. Harper can be found on page 89
of the appendix.]

Chairman BAKER. Thank you very much, sir.

Ms. Pritzker, pursuant to Ms. Bean’s welcome, please proceed at
your leisure.
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STATEMENT OF PENNY S. PRITZKER, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, PRITZKER REALTY GROUP, L.P.

Ms. PRITZKER. Thank you very much for the opportunity to be
here today. My name is Penny Pritzker. I will not repeat the intro-
duction, the very lovely introduction given by Congressman Bean.
However, I do want to say that I am also here as treasurer and
a member of the board of directors of the Real Estate Roundtable.

I want to begin by thanking you, Chairman Baker and Ranking
Member Kanjorski, for conducting today’s hearing on the future of
terrorism insurance.

I am pleased that Chairman Oxley and so many members of this
committee support the continuation of Federal terrorism insurance
programs.

I also want to specifically note my appreciation for the focus and
attention given to the issue by Representatives Kelly, Frank,
Israel, Crowley, Capuano, and Bean.

I am honored to offer my perspective today as you craft legisla-
tion in the area.

Immediately following 9/11, Congress was called upon to develop
many new public policies to reflect the changed world. This com-
mittee, led by Chairman Oxley, quickly grasped the enormous po-
tential economic problems that could develop if the government did
not step into the terrorism insurance marketplace. You led the
Congress in developing the legislative solution that became known
as TRIA. Thank you for your hard work in this area then, and
thank you for recognizing the need to focus intently on the issue
once again.

Like many of you, I had hoped that the government’s role in ter-
rorism insurance could be ended. I am in a highly competitive mar-
ket-based business. Like the real estate business that I am in, I
was hopeful that the private insurance markets could fully handle
the issue of terrorism insurance as it had prior to 9/11. But let me
be clear: Unfortunately, that does not seem to be the case.

From my perspective, the reasons that caused this committee to
work daily to enact the Terrorism Risk Insurance Act have not sig-
nificantly changed. Because of this reality, I strongly believe that
our economy continues to need a Federal terrorism insurance back-
stop. We need it to be in place well before TRIA sunsets at the end
of the year. So I favor reauthorization for several years while a
commission considers a longer-term solution. The issues here are
complex and the implications are very broad for our economy.

Obviously, as recent events in London and around the world indi-
cate, the threat of terrorism continues to be strong. Where terror-
ists might strike and how they might attempt to do so continues
to be an evolving picture. Not only does the terrorist threat con-
tinue, but the potential economic costs of terrorist attack are al-
most limitless. You correctly saw the problem in 2002. You enacted
TRIA. I believe it has been a tremendous success.

A survey conducted during the post-9/11, pre-TRIA time period
showed that more than $15 billion of real estate-related trans-
actions had either been stalled or cancelled because of lack of ter-
rorism insurance. Studies further showed that approximately
300,000 jobs were lost during this period. Almost overnight, TRIA
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provided the capacity to insurance markets, which in turn yielded
the economic confidence for transactions to resume.

I am personally familiar with stalled construction projects that
moved forward immediately to the benefit of countless workers in
the construction trade, including our newly completed and con-
structed Hyatt Center, a 1.5 million square foot office building that
created over 2,500 jobs that we started just post-9/11 after the im-
plementation of TRIA. Without TRIA, we would not have been able
to finance and build our new building. Without the continuation of
TRIA, we will not be able to refinance our building.

Having noted the benefits of TRIA, I am also aware that few
laws are perfect. You are the ones who must review the technical
way in which the Federal backstop functions and make any revi-
sions that you see fit. I personally do not share the optimism ex-
pressed in the Treasury report concerning the ability of private in-
surers to effectively model terrorism risk. However, if reforms to
the program along the lines suggested by Treasury Secretary Snow
can be crafted to increase the role of the private market in this
area that still makes sure that terrorism insurance is widely avail-
able to the economy, then they should be done.

I also understand this committee might be interested in crafting
a longer-term solution to the terrorism insurance problem. I cer-
tainly would not discourage this committee and Congress from ex-
ploring a more permanent way to ensure that terrorism insurance
is available in our country. There are several models that may be
instructive in this area, including the pool approach used in the
United Kingdom and the pooling approach for catastrophic risk
taken by Florida. I urge you to proceed cautiously when looking at
TRIA reforms or at a longer-term solution.

In general, I urge that you make sure that whatever the ap-
proach, you do not unintentionally penalize the policyholding com-
munity. The economy does not need a situation where terrorism in-
surance is once again only available in limited supply and then
only at extremely exorbitant prices. The resulting illiquidity would
not be a functioning marketplace.

During your deliberations, I respectfully offer a few points for
you to consider. First, one of the most important aspects of TRIA
was the so-called make-available provision. It ensured that ter-
rorism coverage was offered to businesses. I strongly urge that this
provision be included in whatever Federal backstop program this
committee recommends.

Second, the distinction under current law between domestic and
foreign terrorism should be eliminated. In today’s world having to
determine whether a terror strike is at the direction of a foreign
entity is obviously very difficult and seems somewhat meaningless.
Even today, little is known about the origins of the anthrax attacks
of a couple of years ago.

Third, nuclear, biological, chemical, and radiological exposures
are truly limitless. It seems that they should be somehow treated
differently than other forms of terrorism risk, if for no other reason
than to provide an even greater incentive for insurers to offer this
type of coverage. As you know, TRIA currently backstops these
events if in fact a primary insurer will write the coverage. I see no



64

evidence that such coverage is being written today. A strong incen-
tive is needed to ensure that this very real risk is covered.

Finally, I would urge you to act in this area quickly. According
to the Moody’s report, 50 percent to 75 percent of all property and
casualty insurance policies written since January 1st have adopted
conditional endorsements. Conditional endorsements will automati-
cally void terrorism coverage if a Federal terrorism insurance back-
stop is not in place by January 1, 2006.

Also, new projects will face increasing difficulties because in
many cases terrorism insurance coverage will not extend into next
year and therefore the financing will not be available to go forward.
The sooner Congress acts on this issue, the less dysfunction will
occur in the marketplace.

I would also urge caution in two additional areas. First, there is
great discussion about what lines of business are to be included
and excluded from backstop coverage. For example, general liabil-
ity is an important line of business coverage by itself. It also gives
support to our officers and directors insurance. I urge you to care-
fully review the justifications to exclude it from the future backstop
coverage. Obviously, if the decision is to move forward on a pooling
approach to address this problem, which will bring with it a pay-
to-play aspect, then I would strongly urge all existing lines be cov-
ered in the successor program.

Second, the issue of tort reform is one that is very important, but
one that could overwhelm the prospects for this important legisla-
tion if not carefully crafted. First, through regulation, the Treasury
Department already has established strong litigation safeguards
against runaway verdicts and excessive settlements. These regula-
tions, of course, expire with TRIA. I think reauthorizing these reg-
ulations would address the concerns of unwise lawsuits arising in
this area.

Just to summarize here, rational litigation management rules
are needed in this area, but the debate should not serve as a hur-
dle to achieving the most important goal here, and this is a work-
able terrorism insurance program.

In conclusion, the real estate industry is one of the most competi-
tive market-oriented industries in America. We want markets to
operate freely, but sometimes they can’t. As Alan Greenspan testi-
fied last week to this committee, “So long as we have terrorism
that has the capability of a very substantial scope of damage, there
is no way you can expect the private insurance system to handle
it.”

Given this situation, I am pleased that a bipartisan group of
members of this committee support the continuation of Federal ter-
rorism insurance programs. Without a backstop, the terrorism in-
surance market is very likely to once again become highly unstable
with potentially very harmful effects on the economy. TRIA was
successful. Perhaps it can be made more market-oriented without
causing market disruption and perhaps a long-term solution is
within grasp.

The most important action, however, is to act by putting a pro-
gram in place long before the year ends.

Thank you for the opportunity to comment today.
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[The prepared statement of Ms. Pritzker can be found on page
157 of the appendix.]

Chairman BAKER. Thank you, Ms. Pritzker.

I would like to start with the observation about the nationaliza-
tion of insurance risk. I disagree with the view that the United
States taxpayer should be the first line of response in these cir-
cumstances. The industry assesses risk and collects a premium
against that risk and tries as best is practicable to be profitable in
judging future risk and making profits for shareholders in that
business. So as between nationalizing on the one hand, and throw-
ing it all on the industry, there is a balance to be reached here.

What I think the Treasury report underscores in its view of the
current TRIA program is that those equities are not properly bal-
anced today, and that we can move more in the private market di-
rection without adverse economic consequences. To that end, we
have the month of August plus a week or so before we would come
back, even if the decision were made just to extend TRIA as others
have suggested, it would not happen this week anyway. So since
we have the gift of 5 weeks, let’s focus on Treasury, focus on what
can we do to move in the direction they would like us to move, and
I will acknowledge that the $500 million trigger, for example, is a
problem.

In suggesting remedies, I talked about some regional type of
measure taking the percent of commercial value lost as opposed to
the commercial property in that regional area as a triggering de-
vice. Mr. Hunter suggested it might be more appropriate to have
some other trigger that relates to the size of the business entity,
which is subject to the claims for payment.

The only hesitancy I have about that, and maybe the two can be
done in tandem, is that when you move to looking at the individual
business enterprise, whether we by inadvertent action are creating
additional moral hazard by causing that company to not worry
about concentration of risk in a particular community, whether
they have properly gauged the risk, whether the business enter-
prise, for example, has security on the file. As Ms. Maloney right-
fully pointed out, we ought to incent professional conduct and peo-
ple who have security devices in place ought to have lower pre-
mium than people who just say, we are open for business. So some
blend on the triggering side, coupling that with some graduated in-
crease in retentions.

I agree with you, Mr. Csiszar, that we may not want to go at 5
percent a clip, but maybe nothing the first year, to give us time to
graduate to a more sophisticated increase, maybe two points the
following year or something thereafter to be negotiated, but cer-
tainly an increase in retention. Absolute language of taxpayer re-
payment under whatever conditions we choose to construct that the
secretary of the Treasury would have to administer, and then
whatever language the lawyers tell us is necessary to incent the
creation of voluntary pools over some time.

My idea is that we still should be in the temporary business. We
ought to be providing a transition to where there is sufficient pool-
ing voluntarily, and if you are not in it, you have no claim. I think
that really incents people to think these things through, whether
it is regionally, by State. It does not matter to me. I think the larg-
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er the area, the more you minimize potential risk of catastrophic
loss.

Could anybody respond to why this would not make some sense
over the next 5 or 6 weeks to try to get something like that agreed
to? Mr. Csiszar, I will throw it to you first.

Mr. CsiszAR. I would certainly commit our organization to work
with you on that. I think all of those points have merit. For in-
stance, your suggestion that there be some regional. I can see some
problems with that, where you are writing a church in New York
City now, but you might not be able to write it in New York City,
and you are a small company based in Wisconsin.

But I think we need to look at all the options. Nothing should
be taken from the table at this point. And there may be some com-
bination formula that we can come up with, or we may find that
we can agree on an absolute ceiling, for that matter. Let’s not
eliminate that possibility as well.

So on all of the points, I think they are worth pursuing. I know
4 weeks, 5 weeks does not sound like much, but under the pressure
cooker, we know how much time we have between now and Decem-
ber 31st, and the worst thing that can happen is that we have
nothing in place. So I think that puts pressure on us as an industry
to work with you and to come up with a solution. So I would be
fully committed to that.

Chairman BAKER. Mr. Hunter, how would you jump in?

Mr. HUNTER. CFA would be happy to work with you. I am sitting
here thinking about ways to address your rural issue and I am
coming up with ideas, but they are half-baked at this point. But
if you get the retention to a high enough level, maybe you do not
need a trigger. Maybe the retention takes care of it for the small
company because that is varied by size. Who knows? But we need
to start thinking about those kinds of approaches.

Chairman BAKER. Thank you.

Mr. Schupp, did you want to comment?

Mr. ScHUPP. Certainly. Thank you.

You are absolutely right, Chairman. This is not 2002 anymore.
We have learned over the last 3 years quite a bit about the ter-
rorism exposure. We have the Treasury study and assessment to
look at and learn from. We have even the documents that are at-
tached to the gentleman from Marsh’s testimony that provides
some good analysis of the terrorism exposure by line, by geographic
region.

Over this time period, I would suggest to you that this is learn-
ing that is taking place certainly within my company, within the
AIA, and I have confidence within other companies over many
months and years that we have now been in the terrorism insur-
ance business. We can bring these learnings together in the short
period of time, come up with a program that is more responsive to
the unique characteristics of the terrorism risk as that plays out
geographically and across the various lines.

Chairman BAKER. Thank you.

Mr. Heck?

Mr. HECK. Yes, I believe that realistically the trigger can be
raised. However, as Ernie Csiszar mentioned, insurance companies
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range in size from a few million dollars in capital to many billions
of dollars. So one size does not fit all companies.

I do think the important thing is the deductible and not the trig-
ger, because if the deductible is high, that determines how much
the company is going to assume and the government not pay. So
I think more focus should be put on the individual company reten-
tion, rather than on the trigger. Although as I said, I think it can
be higher than it is.

Chairman BAKER. There may be some combination of the two.

Mr. HECK. Possibly, yes.

Chairman BAKER. Mr. Harper and Ms. Pritzker, would you care
to comment?

Mr. HARPER. Yes, sir. We are delighted and look forward to the
opportunity to work with you and your staff on dealing with these
five issues. Of course, the interesting point will be in the details,
the incentive, for example, to participate in voluntary pools. In the
State guarantee funds, the incentive is a kind of a mandatory in-
centive, and likewise with the Florida catastrophe funds that we
were talking about, it is not entirely a voluntary fund.

So we will look forward to it, and I guess we would lean some-
what toward the view that some of these will have to be mandatory
and they will have to be fairly strong incentives to make people
play in the game. But we are absolutely delighted to have the op-
portunity to work with you in this, and we look forward to it.

Chairman BAKER. Well, unfortunately we are not really in a free
market anymore when you have must-carry provisions and workers
comp is mandated, there went free market. If we want to really go
free market, that is a dangerous thing in this environment where
you may or may not be able to get it and you do not know what
the price will be. So somewhere modifying what we now have, that
I am not altogether comfortable with, I think we can improve on
it and make modestly better.

Ms. Pritzker?

Ms. PRITZKER. As you said, decreasing the degree of taxpayer po-
tential liability is fine. I think the things to keep in mind are that
ultimately the results lead to broad capacity and reasonable pricing
for the insured so that you do not have a dramatic impact on the
economy.

Chairman BAKER. The only point that I am making is that when
you force the market to price the risk, the people who pay the pre-
mium are the people who are exposed to the risk. When we have
a system that does not achieve that goal, the taxpayers pay it. Mr.
Kanjorski and I were talking a moment ago, if there were no pro-
gram extension and there was an act in January, this Congress
would write checks, as we do for earthquakes or any other disas-
trous consequence, without the type of controls or accountability
that either one of us would like to see.

So I do not want to see taxpayers generally called on in Wyoming
to continually fork out money for risks that they have no relation-
ship to. But you cannot force all of New York to pay for all of New
York losses because there is not an insurance capacity to manage
it, so it is a balancing act. And that requires a regimen of barriers
to access to the taxpayer that makes all reasonable effort to recoup
whatever is on the table. And then we come to the taxpayer and
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say we will give you a bridge loan, but when you are healthy we
are going to get that, too.

Mr. Kanjorski?

Mr. KANJORSKI. Thank you, Mr. Chairman.

I feel much more comfortable that I know when I return on Sep-
tember 6th you all will have a bill worked out that we can vote on.

There is one other issue that I am interested in, and one of your
last statements brought it to mind. We have a tendency to think
that because the first terrorism strike was in New York, there is
some greater burden on New York City. We are ignoring the fact
of what may be the cause of terrorism. At least some enlightened
people in our society would argue that it has some bearing on na-
tional policy of this country and other countries.

As a result, if there is some part of the mixture that is respon-
sible to the national policy, then the national expense has to be
well-shared. It cannot be looked at as a municipal or regional prob-
lem jus because the target is nice. I mean, maybe some people like
to hit the Washington Monument, but that is not because of some-
thing that people in Washington, D.C., did or are responsible for.
We have to look at it that we are a target in particular cities, I
think, because of policies either we pursue or policies of other na-
tions, but not by having a regional or municipal identification
point.

I was interested, Ms. Pritzker, in your testimony when you
talked about the $15 billion of delay of investment as a result of
the hiatus after September 11th of not having terrorism insurance
in place. I have heard that figure used many times.

I am wondering, has anybody done any studies? What would be
the effect if we did not pass, at the very minimum, an extension
of TRIA? What kind of a jolt to the economy would occur, say, with-
in the first 6 months or a year?

Ms. PRITZKER. I don’t know the precise economic studies, because
I do not know if those figures have ever been calculated.

What I would say is that obviously the exclusions that I spoke
about would come into effect immediately. Your financing markets
would be severely affected, which would affect your commercial
mortgage-backed securities markets and therefore all the buyers
and owners and all the economics and impact on the economy of
that, as well as frankly your financial institution because they are
not going to lend money to those of us who create buildings if we
cannot provide terrorism insurance to them.

They do not want to take, nor are they pricing in to the risk of
those mortgages, the risk of a terrorist attack on the asset they are
lending against. Unfortunately, I cannot give you a dollar figure.

Mr. KANJORSKI. Do you think it would be as great as the $15 bil-
lion figure?

Ms. PRITZKER. I actually think it would be greater because you
are dealing with a much more robust economy than we were deal-
ing with around 2001. There is a lot more construction going on
right now. I think that construction would be severely impacted, so
I think the number would probably be much larger.

Mr. KANJORSKI. Would there be a tendency for the lenders to pro-
tect their own assets and treat much of this commercial mortgage
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market as being in technical default because of the failure of ter-
rorism insurance? Would there be a lot of calls?

Ms. PRITZKER. Absolutely. Today, I will give you an example. For
us, we are refinancing a very large building right now. We are just
in the term sheet phase, and we spent almost 2 weeks and about
a page of a term sheet, not documents, discussing what would hap-
pen if there was no terrorist insurance or if TRIA is renewed in
such a fashion that costs become astronomically high. The market-
place is already anticipating the various potential outcomes. They
are very harsh on the people like us who are borrowing money who
are insureds.

Mr. KANJORSKI. Something the chairman mentioned, too, is that
we could gear this off-risk. Isn’t this a problem? I ask this sort of
generally to the panel. We have no experience with risk insurance.
I do not really understand how you all write a premium for risk
when we do not have a formula to work off of. I am sort of struck
with the idea that we are convincing ourselves that there is an in-
telligent private market to deal with risk that isn’t identifiable
presently. How do you look at that?

Mr. HARPER. Mr. Kanjorski, you are exactly right. There is no
way to calculate the risk properly. We do not have the frequency
or severity of experience to be able to calculate and extrapolate.
The Treasury report, interestingly, said well, the models are im-
proving. Well, the models are improving, but they also noted that
the three major models gave radically different projections of what
would happen in a particular situation.

So here are the best models in the world, examined by, we will
stipulate the best analysts in the country and coming up with radi-
cally different conclusions. So how are we supposed to come up
with a single rate that is intelligent, whether it is for group life or
for buildings, either one?

Mr. KANJORSKI. And isn’t it the normal experience of the insur-
ance industry to be conservative, and therefore anticipate the worst
potential?

Mr. HARPER. Absolutely. In the group life business, this is a little
business. It is not exciting, but we know that out of every 1,000
employees, approximately three of them will die in a year. So we
go to a company and say, here it is. We know what their salaries
are. You know what they are. So we will sell it to you at a min-
imum price that basically is the claim plus a minor administrative
charge and we hope to make a few dollars on the deal.

Well, to go from that where the risk is three in 1,000, to 1,000
in 1,000 in a terrorist attack, I mean, how do you figure out what
is the right premium for that? There is no way to calculate it.

Mr. HUNTER. Mr. Kanjorski, the models, I am an actuary. I have
looked a the models. We had to develop models for riot reinsurance
in the wake of that to price it. In the wake of Hurricane Andrew,
models had to be developed because up until then the insurance
companies thought they could just rely on some recent history.
That turned out to be inaccurate.

The models do go through a learning curve, but these curves are
relatively fast. They have learned a lot. If you study the models
that are in place, not only did they learn a lot. Every insurance
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conrclip?ny is buying them for small fortunes. They believe in these
models.

These models are very valuable and you can predict, not with
precision because this is not a precise kind of thing. It is man-made
threats, but you can predict with a great degree of comfort at max-
imum probable losses and annual expected losses, and you will
gave to improve them over time, but it is doable and it is being

one.

Mr. KaNJORSKI. How would you account for the fact that we do
not have a very strong reinsurance industry out there?

Mr. HUNTER. Because the reinsurance industry cannot compete
viflith a zero TRIA rate. It is not going to come in and compete with
that.

Mr. KANJORSKI. So your proposition is that what the Congress
did last time and what we may intend on doing in the future is ac-
tually counterproductive.

Mr. HUNTER. Absolutely. I agree with Treasury’s finding that it
has pushed out innovation in the private sector. But they are pric-
ing. You do pay more in New York than you do in rural Louisiana.
The pricing is variable by using the models by both geography and
type of risk.

Mr. KANJORSKI. If you make the argument, though, that we are
pushing the private sector out of the market by having government
involvement, then you are really saying let it go. I hear the rest
of this panel saying that solution is a catastrophe.

Mr. HUNTER. I am saying you can at least go as far as what
Treasury has proposed and significantly increase the private sector
involvement. I said earlier I do agree that nuclear, biological, chem-
ical, there is no way that the private sector can handle risks of that
magnitude, but the conventional type terrorism risks can be mostly
and I think all handled by the private sector.

Mr. CsISZAR. Mr. Chairman, if I can jump in for a moment here.
I am a former regulator and I am also a former CEO of a company.
I can tell you that the terrorist models that we are using are primi-
tive by comparison to the models we are using on earthquakes and
weather-related incidents, for instance.

Secondly, the data available, models are as good as the data:
junk in, junk out. So it is only as good as the data and there is
very little data available that you can use objectively. A lot of what
we are doing here on terrorism really is guesswork. Unless you
know, unless you have the comfort, yes, you have the comfort of
that model, perhaps, but unless you also know that there are caps
to how much you are going to pay; unless you know that there is
a formal program in place which limits your exposure, you are not
going to write the stuff. I do not care what your model does.

An earthquake is an earthquake, by the way, but two planes hit-
ting a tall building and a nuclear attack are very different from
each other. So it is a little bit more complex, I think, than Mr.
Hunter is portraying here.

Mr. KANJORSKI. Does anybody else want to comment?

Mr. HEcK. I would like to say something about that also. We
have done a lot of modeling for terrorism. What you arrive at are
many alternative attacks. There are hundreds of attacks. They go
from 2,000- to 25,000-pound truck bombs to radiological types of at-



71

tacks. And when you try to decide what your exposure is, you have
to just arbitrarily pick something. Typically what we pick is the
smallest exposure because the others are just unmanageable. There
is no way to deal with them.

So modeling is so primitive at this point, and so uncertain that
it is of really very, very limited value. I think there is a lot of work
being done on the models. It is true that the data has to be very
accurate. When a lot of these models are done, the data isn’t accu-
rate so you have to go into it and try to improve it. But it is very,
very difficult to determine exposure from the models, but it is all
that we have. We have nothing else. We have no experience.

Mr. ScHUPP. Congressman, that is absolutely right. Models are
used today primarily for capital allocation purposes. How much
capital is an insurance company willing to lose based on an as-
sumed scenario does not take into account probability, how often
will that assumed event occur, and does not do a particularly good
job of looking at or helping an insurance company manage sce-
narios that differ from that assumed scenario, such as two truck
bomb events instead of one.

So we can tell you, and we feel we have a fair degree of con-
fidence in telling you that if a five-ton truck bomb were detonated
at a certain location in Manhattan what the resulting workers com-
pensation and property losses would be. That can be used to deter-
mine how much capital to risk on the exposure.

Converting that into a rate, which is what is the probability, how
often should we anticipate suffering that type of a loss, is not some-
thing that the models can help us with today. Unlike hurricanes
where we can accumulate tens of decades, a hundred years worth
of data and make predictions, terrorism is a very dynamic expo-
sure. It is driven by a lot of factors that change rapidly over time.

Thank you.

Chairman BAKER. If no one else, Ms. Bean?

Ms. BEAN. Thank you, Mr. Chairman.

I did want to just follow up on Congressman Kanjorski’s question
to Ms. Pritzker regarding what if we did not extend TRIA. I know
he was looking to quantify that in terms of dollars and it was hard
to do that.

But could you give us some insight into as a percentage of
projects in your industry that you develop and others like you de-
velop, what could be in jeopardy, both future projects that haven’t
even started and those that are already in the works that may
have financing now that could become in jeopardy.

Ms. PRITZKER. Let me try and just frame the picture. The real
estate industry employs about 9 million people in this country, and
about 70 cents of every State and local tax dollar comes from real
estate. So I will try and give you a whole picture. We think it is
at least 10 percent of gross domestic product comes from real es-
tate. Obviously, construction jobs are very high-paying jobs.

So pick a percentage of that that you think is going to be hurt.
I would say you would have to think about what kind of attack it
is and how large the impact could be. But frankly from my stand-
point, if I cannot get terrorism insurance on a project, it means I
cannot finance it. If I cannot finance it, I can’t afford to build it.
And if I am in construction and I lose that coverage because of the
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exclusions that have been created in policies, I may have to stop
construction whether I like it or not, whether I want to or not, I
may not be able to continue funding because the banks will say we
are no longer going to fund unless you can give us some kind of
coverage.

Ms. BEAN. Let me ask it a little differently. Given that there are
projects that are happening right now and that are being financed,
and there is some uncertainty obviously as to whether this is going
to be extended further, what percentage of projects do you think
are already going away just because of that uncertainty?

Ms. PRITZKER. I can’t answer that question. It is too difficult a
question to answer. I think what is happening is that if you
thought about it in terms of years, for example, since the beginning
of this year there has been the creation of these exclusions, which
means the marketplace is anticipating the notion that if there isn’t
an extension or some new kind of a bill, that they are going to take
action or lack of action in terms of offering that insurance.

So you could say okay, projects that began this year will be
through the end of the year and then they are going to face the
issue. Projects that I am considering today, if I can get insurance,
I will begin the process because I have confidence that I think we
are going to enact something. The question will then be, I am tak-
ing the risk of what is the cost of getting that insurance post-Janu-
ary.

But the closer we get to January or the end of the year, the hard-
er it is going to be for a person to get insurance and therefore the
harder it is going to be to begin a new project. So I think that you
are starting to see the marketplace, they are assuming right now
that something is going to happen to continue the backstop, I be-
lieve. If that view changes, I think that is when you will begin to
see projects stopping.

Ms. BEAN. Thank you.

Chairman BAKER. The gentlelady yields back her time.

I just want to express my appreciation to you. It has been a long
hearing. Your perspectives have been helpful to the committee’s
work.

And I renew my request I made of the earlier panel. Over the
course of the next several weeks, your observations and rec-
ommendations are very important in helping us come to formulate
some response when the committee returns in September.

We look forward to working with you.

Our meeting stands adjourned. Thank you.

[Whereupon, at 1:50 p.m., the subcommittee was adjourned.]
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Enterprises
“The Future of Terrorism Insuranee”
July 27, 2006

Good morning to our distinguished panel of witnesses and welcome to the
Committee. We look forward to hearing your testimony today on the future of
terrorism insurance.

We recall today how the economy, and specifically the insurance marketplace,
was roiled by the terrorist attacks of 9/11. Reinsurance capital fled the
marketplace, insurers began to exclude coverage, and large policyholders were
unable to obtain enough insurance coverage for their construction and development
projects.

In coordination with the leadership of President Bush, Congress acted swiftly
to address the problems facing the insurance marketplace. Those problems included
a drained industry surplus, insufficient diversification in geographic risk exposure,
and an inability to model potential terrorist losses. Within weeks of the terrorist
attacks, this Committee and the House passed legislation that in 2002 would become
the Terrorism Risk Insurance Act, or TRIA. TRIA established a public-private
partnership with a temporary backstop to protect against future catastrophic
terrorist attacks through December 31, 2005.

TRIA was designed to be a temporary fix to address very specific goals, and it
has succeeded in that role. The insurance industry’s surplus has dramatically
increased, the economy has greatly improved, and commercial property insurers
have been able to more effectively spread and model their risk exposures. However,
as documented by the recent report from the Department of the Treasury, TRIA may
actually be hindering market-based solutions for terrorism insurance. As a result, it
would not be prudent to merely extend the current TRIA program. The threat from
terrorism will likely remain with us for years to come, and this nation needs a long-
term solution that the current TRIA program simply does not and cannot provide.

We have had the Government Accountability Office perform numerous
studies for the Committee evaluating domestic and foreign catastrophe programs.
From their review, it is clear that the only long-term solution to ensuring market
stability for catastrophic risks is by creating dedicated capital. This can be done by
allowing long-term catastrophe reserves, creating an industry pool, pre-funding or
post-funding losses through assessments and surcharges, tapping the equity
markets, or providing a Federal subsidy.
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Oxley, page two
July 27, 2005

The last option, a Federal subsidy, is often the least efficient as it crowds out
and distorts the private marketplace, reducing incentives for mitigation and
appropriate risk pricing. For this reason, the Treasury and the White House have
indicated their opposition to an extension of TRIA in its current form. I also believe
that an extension of the program without reform would be unwise and unwarranted.

Fortunately, the marketplace has not been without new thinking in the last
year, and numerous parties have presented the Committee with proposed sclutions
for revamping TRIA to reduce the Federal subsidy, to increase private sector
involvement, and to create dedicated capital sources to ensure long-term stability in
the terrorism insurance marketplace.

This is an important due diligence responsibility for our Committee.
Whether we simply increase the TRIA numbers as the Treasury suggests with full
taxpayer payback and more streamlined coverage, or create a more comprehensive
solution with greater certainty and free-market discipline, I am confident we can get
it done in a timely manner and in our Committee’s bipartisan tradition.

I look forward to hearing from the witnesses on our panels today, and on
working together on a revamped and more effective and efficient terrorism
insurance program,
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Mr. Chairman, as you already know, I strongly believe that we need to extend the
Terrorism Risk Insurance Act. This law is critical to protecting our economic security. I am
therefore pleased that we are meeting again today to consider these important matters.

After the terrorist attacks four years ago, reinsurers curtailed the supply of terrorism
reinsurance and insurers began to exclude such coverage from policies. In response, we enacted
the Terrorism Risk Insurance Act to address these pressing problems.

Several studies have already determined that TRIA has worked to increase the
availability of terrorism risk insurance and advance economic development projects. The
Treasury Department’s recent report on this law also found that the program has helped to
stabilize our insurance markets. TRIA, however, will expire at the end of the year.

Like many of my colleagues, I believe that we need to move aggressively now to extend
this economic stabilization law. Our failure to reach quick agreement on this important issue
will likely result in less terrorism insurance, higher prices, lower policyholder take-up, and
greater economic uncertainty.

Moreover, the recent terrorist attacks in England and Egypt highlight the real need for us
to extend TRIA, despite the preferences of some against doing so. The occurrence of terrorism,
after all, is currently unpredictable.

The vast majority of the experts testifying before us today, including regulators, insurers,
brokers, and real estate investors, will also call upon us to act expeditiously in these matters in
the coming months in order to prevent short-term market disruptions. We need to listen to their
counsel.

In debating any plan to extend TRIA, I have long held that we ought to work to
incorporate group life insurance, and I am pleased that one of our witnesses will directly address
this issue today. Group life products, after all, have characteristics similar to commercial
property-and-casualty insurance in that there is often an excessive concentration of risk within a
small geographic area. As many of my colleagues have also regularly noted, we need to insure
the people inside of the buildings and not just the buildings themselves.

Additionally, the Administration has proposed a number of reforms that it would like the
Congress to adopt, should we decide to extend the program. I approach these proposals with
some doubt and a little skepticism. After all, the original bill was a carefully crafted compromise
that resulted from extensive negotiations.

In particular, I am especially concerned about Secretary Snow’s request for “reasonable”
legal reforms. This proposal for legal reform could once again stall legislative efforts, as it
delayed consideration of the original law.

-more-
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Nevertheless, as legislators, we have a responsibility to give this proposal and the other
reforms suggested by the Administration their due consideration. We also need to evaluate the
recommendations of the experts testifying before us today during our forthcoming deliberations.

As I'noted at our last hearing, Mr. Chairman, time is of the essence. We now have just
four weeks remaining on the legislative calendar. As a result, we will need to have our staff
work diligently over the August break in order for us to move expeditiously in September.

In closing, this is not a Democratic or Republican issue. It is, as I have regularly noted,
an American issue. It is a business issue. It is an economic security issue. I therefore stand
ready to work with you, Mr. Chairman, and all other interested parties on these matters in the
weeks ahead.
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Mr. Chairman, thank you for convening this hearing. This is an
issue that has been in front of the Committee for some time now.
We have heard numerous hours of testimony and I believe that
we have done a commendable job of helping to ensure that
terrorism insurance continues to be available during these
perilous times.

At the same time, we must not lose sight of the goal to return
terrorism insurance to a market-based product. If we fail to
establish a framework that begins to wean the industry off of
Federal assistance, we will create a dependency that is
impossible to reverse.

However, it would be equally irresponsible to allow TRIA to
expire if the market cannot bear the product on its own. I do not
believe that the industry is to this point yet, and therefore believe
that this Committee should act to extend TRIA in some form.

I am hopeful that we will be able to include meaningful reforms
that accomplish the goals of holding taxpayers harmless over
time and ensuring the availability of this product as it returns to
a market-based system.

I want to thank the witnesses for being here today. I look
forward to their testimony. I hope we can move quickly towards
a responsible reform and extension of TRIA. Thanks you, Mr.
Chairman, [ yield back.



79

Opening Statement
Congressman Pete Sessions (R-TX 32)
Committee on Financial Services
Subcommittee on Capital Markets, Insurance, and
Government Sponsored Enterprises
July 27, 2008

“The Future of Terrorism Insurance”

Mr. Chairman, I would like to thank you for inviting me to join you today at this hearing on the
future of Terrorism Insurance in the United States. I am pleased to be rejoining the Chairman
and my esteemed former colleagues on the Financial Services Committee to discuss an issue that
has long been of great interest to me. I would also particularly like to thank my colleague from
Louisiana, Richard Baker, for scheduling this important hearing, for his strong leadership on this
issue, and for his diligent oversight of all aspects of the Insurance industry and the Terrorism
Risk Insurance Act (TRIA). His tireless efforts here on the Committee are appreciated, and by
holding this hearing today, he will have helped Congress to take another important step toward
making the United States better prepared for the potential economic effects of a terrorist attack
here on American soil.

As the recent horrific attacks in London have reminded us, any modern open society remains at
risk of attack by terrorists whose goal is to create fear, distress and economic dislocation in
support of their radical ideology. While we have learned a great deal since the tragedy of
September 11, 2001 in terms of protecting our homeland and winning the domestic front of the
Global War on Terror — we are unfortunately still at risk for another potential attack here at
home. And just as we continue to learn more about how to protect the physical security of
American citizens and infrastructure, we continue to learn important lessons about how to protect
America’s economic security in the face of terror.

One important economic lesson that Congress came to realize in the days following September
11™ is that the marketplace for terrorism insurance largely disappeared following the attack. The
lack of terrorism coverage terminated or delayed billions of dollars in commercial property
financing, threatening business operations and development, job creation and our overall
economy. As a result, Members of Congress — both Republicans and Democrats — stood with the
Administration to address new challenges and to provide stability and security for the American
people. [ believe that this program worked well for its intended purpose: to act as a temporary
stopgap measure that would stabilize the post-9/11 marketplace for terrorism insurance.

Now, with the benefit of some distance and greater insight as to how the marketplace has
responded to TRIA, I believe that it is appropriate to revisit this program and determine how it
can be improved. Legislation that is fiscally responsible and provides taxpayer protection by
narrowing federal exposure while still providing certainty and stability to the marketplace is a
commendable and achievable goal, and I believe that it is one that can be reached in a timeframe
that is appropriate considering the impending expiration of TRIA as we currently know it.
Without the certainty provided by a Terrorism Insurance program, Congress runs the risk of
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dealing with the financial aftermath of a tragedy without a plan, and without significant
involvement from the private sector. This is a bad policy altemative for dealing with the
economic effects of such a tragedy, and Congress must do better.

As this Commiittee considers important policy items that are bound to have a substantial impact
on availability and affordability of terrorism coverage — like changes in the deductible and
trigger levels under a new federal terrorism backstop — I believe that valuable information can
still be discovered by listening to participants from the insurance industry and the policyholder
community like our witnesses today. By consulting with and gaining insight from those who
deal daily in the marketplace, we can best determine these levels so that the new program
provides a meaningful backstop yet allows a private terrorism reinsurance marketplace to
develop.

Mr. Chairman, I greatly appreciate the time, effort and leadership that you and Chairman Oxley
have shown on this issue, and I appreciate the opportunity to rejoin my colleagues here on the
Financial Services Committee, if only for a brief period. I thank the gentleman for his gracious
invitation to present my views on this issue of vital importance to America’s financial stability,
and I yield back the balance of my time.
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Testimony of Ernst Csiszar

President and CEO
Property Casualty Insurers Association of America

My name is Ernie Csiszar and | am President of the Property Casualty Insurers
Association of America. PCl is a trade association representing over 1,000
property/casualty insurers that write almost 40 percent of all the insurance policies in the
United States. PCl was founded on the philosophy that consumers are best served by
free, fair, and well-regulated insurance markets in which a wide variety of financially
healthy companies compete for business on the basis of price, product innovation and
quality, and customer service.

Terrorism insurance is a national economic security issue and | would like to commend
the members of this Committee for understanding the critical role of the federal
government in development of a long-term solution to this problem. | am here today to
give you our views of this issue. | am also here to commit to you that PCl will work with
you to explore all aspects of this problem and all possible solutions in order find a
program that will protect our nation’s economic security and our policyholders.

The Importance of a Federal Role in Terrorism Insurance

Our members believe in the power of free markets and support competition-driven
solutions to public policy problems. We think consumers are best served, wherever
possible, by markets that are free, fair, and well regulated. That being said, there are
some instances - terrorism insurance clearly being one of them —~ where we are all
better served by some limited federal intervention in the market.

This fundamental point was underscored earlier this year when Federal Reserve Board
Chairman Alan Greenspan noted, “There are instances in which markets do not or
cannot work, and....l have not been persuaded that a private market for terrorism
insurance works terribly well.” This view was reinforced last week when Chairman
Greenspan told this committee that “...so long as we have terrorism that has the
capability of a very substantial scope of damage, there is no way you can expect [the]
private insurance system to handle that.”

We all know that the ongoing threat of a terrorist attack on our nation and our economy
is real. CIA Director Porter Goss has repeatedly told Congress that an attack on our
nation is “only a matter of time” and that our enemies continue searching for ways to
make future attacks much more devastating than September 11, including the use of
nuclear, biological, chemical, or radiological weapons.

We believe our nation must fight terrorism on all fronts, using military action, homeland
security measures, and programs that protect our economic security. We believe that a
public/private partnership, coupling the power and security of the Federal government
with the innovation and agility of private markets, is the best way to protect our economy.
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The Impact of TRIA

| want to offer several comments on the Terrorism Risk Insurance Act of 2002. TRIA was
adopted in November 2002, more than a year after the September 11 attacks. It was
debated significantly in the House and the Senate and emerged from long and thoughtful
consideration of the issues involved, observation of the response of private markets to
terrorism risk, and evaluation of alternative approaches. It was not done in haste and
reflects the well-considered wisdom of the Congress and the Administration. We believe
it was a tremendous achievement by the 107" Congress.

TRIA provides essential support and confidence to private insurance markets. The
program has created a degree of certainty about the maximum losses that any individual
company or the entire insurance industry could suffer and, in doing so, has helped foster
what market there is for terrorism insurance. According to the latest statistics, roughly
44 percent of all business insurance consumers buy terrorism coverage. Some have
feared that TRIA would “crowd out” the development of a meaningful private market for
terrorism reinsurance. On the contrary, we believe it gave the support needed to allow
such a market to begin to develop. Without TRIA, we don't believe we would have seen
the limited deveiopment that has occurred.

Our members write insurance policies for individuals and businesses in every state and
virtually every community in our nation. Their commercial insurance policyholders — real
estate developers, builders, manufacturers, retail stores, malls, apartment complexes,
churches, mosques and synagogues, schools, and universities - have benefited
enormously from TRIA. They know the threat of a terrorist attack is real and many have
made a deliberate and considered decision to protect themselves from the economic
risks of future attacks.

As you know, TRIA will expire at the end of this year. Given the many benefits it has
provided, | am here to tell you that all of us — Members of Congress, insurers, and
policyholders — must act now to develop a long-term solution to the problem of insuring
terrorism risk. | commit to you today the resources of PCl to work with members of
Congress and the business community to develcp an effective, market-driven system
that establishes a long-term, public/private partnership to address the issue of terrorism
insurance once and for all.

The Unique Challenge of Underwriting Terrorism Insurance

Our members are in the business of assessing, pricing, and underwriting risk. They work
closely with their policyhoiders to reduce their exposure to all types of loss, including
terrorism. Insurers have always risen to the challenge of underwriting and paying for
catastrophic losses. Qur industry paid nearly $33 billion in claims from the September 11
attacks, not to mention the enormous payments we have continued to make, as always,
from “normal” natural disasters such as hurricanes and earthquakes.

When we tell you that terrorism risk is different from other catastrophes, we do so for
several reasons. The differences arise mostly from differences in severity and
predictability. The size of the potential losses from a terrorist attack dwarfs the financial
resources of the insurance industry. The September 11 attack was by far the largest
insured loss in U.S. history. The amount of insurance industry capital devoted to insuring
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the lines of business most likely to be affected by terrorist attacks (commercial property,
workers compensation, etc.) amounts today to approximately $148 billion or 40 percent
of the total capital of the industry. Since September 11, 2001, insurers and catastrophe
modeling experts have modeled many potential terrorist attack scenarios — these
experiments convince us that there are many potential attacks, especially those
involving the use of nuclear, biological, chemical, or radiological weapons that are well
beyond the financial capacity of cur industry to withstand. Continuing statements by
Department of Homeland Security officials underscore our concerns.

Second, this risk is impossible for insurers to assess and price based on our current
knowledge. Weather-related catastrophes are much more predictable. We have years of
experience with sophisticated models that tell us not only where these losses are likely
to occur, but on average how large they might be and how often they are likely to
happen. We know none of this about terrorism. Without a distribution of either the
ultimate cost or the probability of loss, we don't have a method to develop the
appropriate charge for the coverage nor do we know what losses to expect.

These problems are the reasons that a vibrant, substantial, and healthy private market
for terrorism reinsurance has not emerged since September 11. While we can agree
with many of the points made in the recent Department of the Treasury report, there
appears o be a belief in some quarters that allowing TRIA to expire with nothing in its
place will automatically spur the development of such a private market for terrorism risk.
We see no reason to expect that will happen without market-based reforms, coupled
with a public/private partnership.

Limits on the Private Sector Role

We have spoken above of our support for the greater use of private sector responses to
this risk. At the same time, it is critical that policymakers also recognize the limits of the
private sector response and why a federal role is essential. As already noted, insurers
face significant problems underwriting this risk because of the enormous potential losses
and because we don't know size or frequency distributions for the risk.

In addition, private markets require that buyers and sallers are able to determine for
themselves whether a product will be offered and under what terms and conditions. If
there is to be a greater private role in solving the terrorism insurance problem, there
must also be federal support for giving insurers and insurance markets more freedom to
negotiate these terms and conditions. Let me offer some examples of the problems we
face:

« In certain states, insurers writing commercial property insurance are still required to
cover losses from a “fire following” a terrorist attack, due to restrictions in 1940s-era
laws enacted for a very different world. This is true even if insurers and policyholders
would prefer o alter coverage.

» State regulators in three key states (New York, Florida and Georgia) continue to
refuse to allow insurers to exclude or limit coverage for terrorist attacks after the
expiration of TRIA this year. This refusal continues even if the insurer and the
policyholder both might want the flexibility of a free market.

« TRIA itself provides state oversight and control of the rates insurers can charge for
terrorism coverage, with the result that insurers cannot truly experiment with the
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appropriate price for this coverage and, if they try, must fear potential future
requirements that they return supposedly “excessive” rates.

+ No state allows an insurer writing workers compensation to exclude or limit coverage
for losses caused by terrorism. The only way workers compensation insurers can
avoid this risk is to stop writing certain insureds - i.e., to walk away from policies they
think may pose excessive risk. However, even when they do so, they face exposure
in many states to losses from those same pulicies through mandatory residual
market pools and guaranty funds.

We understand the desire for consumer protection behind many of these requirements,
but we must emphasize that it is inconsistent to urge a more robust private sector
response without giving the private sector the tools it must have to build that response.

Guiding Principles for a Long Term Solution to the Terrorism Insurance Problem

As you consider how to proceed, we believe there are several important principles for
you to consider when evaluating long term solutions to the terrorism insurance problem:

» Terrorism is the most significant risk facing our nation’s economic security today. It
is critical that it be addressed. It requires uniform protection and a nation-wide
response (not state by state). The fight against terrorism is a long-term battle and we
should now build on the steps initially taken by Congress to provide a long-term
solution.

+ The insurance industry does not have the financial capacity to bear the total risk of
terrorism losses due to the nature of the exposure and the scale of the risk.
Addressing this risk to our nation’s economic security requires a partnership between
the private sector (and its infrastructure) and the Federal government. This
partnership must protect the public, the nation’s economy and insurers’ ability to
meet their many obligations to their policyholders.

+ A long-term solution should minimize cross-subsidies by line of insurance and by
insurer, maximize incentives for sound economic underwriting and pricing, and cover
exposures most seriously threatened by terrorism. There shouid be an equitable
distribution of costs based on geographical location and risk of loss, including
potential losses to life, property, agriculture, and critical economic infrastructure.

« The program should cover losses from both domestic and foreign terrorism events.

« A long-term solution should encompass group life coverages and address terrorism
exposure for homeowners and automobile insurance arising principally from potential
“weapons of mass destruction” attacks, given the catastrophic potential losses it
poses for our industry and for the American public.

« The program should be consumer friendly and implementation costs should be kept
reasonable by following standard industry business practices.
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Components of an Alternative Solution

| want to emphasize the need for us to develop a long-term solution to the terrorism
insurance problem. PCl recognizes the goal of increasing the reliance on the private
insurance market and reducing the role of the federal government over time. We believe
that all reasonable ideas should be considered and, to that end, I'd like to offer several
thoughts on such a design.

Greater Reliance on Private Insurance Markets

In order for the private insurance market to assume a greater relative share of the risk
insurers need greater freedom to respond and innovate, the ability to share losses and
seek capitol in the marketplace, and encourage build-up of catastrophe reserves.

Market Reform

In order to assume a larger role, insurance companies need {o be able to experiment
and innovate, as well as respond quickly to opportunities and developments.
Unfortunately, a patchwork of state laws and regulations, enacted or adopted before
Sept. 11, impose counterproductive barriers and obstacles. Recognizing the national
scope of the risk, PCl urges Congress to modernize and streamline the handling and
treatment of insurance relative to terrorism. Specifically, we believe a long-term solution
should:

¢ Provide greater rating freedom to encourage the market to respond by allowing
insurers to charge an appropriate price for the degree of risk assumed.

s Repeal or scale-back antiquated Standard Fire Policy (SFP) laws. The SFP was
created in 1943, before the detonation of the first atomic bomb. This area cries-out
for modernization and a more level playing field across the country.

¢ Clarify that no state can unilaterally mandate terrorism coverage in the absence of
the federal Program.

Loss Sharing and Capital Creation

As federal involvement diminishes, private insurers need the ability to safely and
predictably share risks and spread losses on a limited basis among themselves, over
and above individual company retention levels. To facilitate loss sharing, insurers need
the ability to band-together and fill the gap or layer between individual company
exposures and the federal backstop. This mechanism is analogous to many state
catastrophe funds or pools already in existence and is essential as the level of the
federal backstop diminishes.

The creation of a reinsurance facility would provide participating insurers, particularly
smaller insurers, the ability and flexibility to “buy-down” to lower retention levels, with the
cost and terms of doing so determined by the governing board of the facility.

We envision mostly "post-event” funding, through the use of revenue bonds and
policyholder assessments, although there would be a “pre-event” component as well, to
cover start-up and administrative costs. The facility would accumulate reserves on a tax-
free basis and have the ability to purchase private reinsurance.
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In order to atiract capital from the private market (not just insurers), we also believe a
facility should be authorized to issue tax-free “pre-event” bonds. The facility could be the
reinsurance facility noted above or another entity created for this more limited purpose,
but would serve to attract private market capital.

Reserve Accumulation

In order to encourage private insurers to voluntarily experiment with accepting increased
risk in the free market environment, we believe the government should provide them with
the ability to voluntarily accumulate tax-free reserves on a pre-event basis, and to retain
and manage such reserves themselves.

Current tax law permits insurance companies to establish tax-deferred reserves only
against losses that have already occurred. The establishment of tax-deferred reserves
for future catastrophic losses from terrorism events would incentivize U.S.-based
property and casualty insurers to build capacity and properly manage catastrophic loss
exposures, and help protect the insurance market from insolvencies if a terrorist event
occurs.

Based on a concept similar to individual IRA accounts, funds would be set aside and
held in segregated accounts on a tax-defetred basis and would be included in taxable
income in the year the funds are withdrawn. There is a long history of bipartisan support
for a similar concept for catastrophic losses from natural disasters.

More Limited Federal Role

Recent events in London serve to remind us that the threat of terrorism is real. Treasury
Secretary John Snow and Federal Reserve Chairman Greenspan have acknowledged
the need for a continuing and significant federal role in terrorism insurance. However,
PCl recognizes that this role also needs to evolve in the next phase of our public/private
partnership.

As we have noted, given a free market, the private insurance market is willing to assume
a larger share of the risk. Nevertheless, a long-term continuing federal role is integral to
encouraging this evolution. We support extension of the federal program for an
additional ten years and reducing federal financial involvement over time via gradual
increases in the industry aggregate and individual company retention levels. These
reforms should be coupled with market-based reform.

PCI recognizes your role and obligation as stewards of the taxpayers’ money. We
pledge to work with you to baiance this with the imperative need to protect the economy
and avoid even larger potential outlays in the future.

Covered Lines

The threat of terrorism is not limited to commercial property interests. We commend the
Treasury Secretary for acknowledging the need for extending a federal role relative to
commercial property and workers compensation insurance. Unfortunately, the
suggestion has also been made that general liability and commercial automobile
insurance be dropped from the TRIA program. We respectfully suggest that such a move
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would be harmful fo commercial insurance consumers, as well as the general public, for
a variety of reasons.

Along with property and workers compensation, general liability and commercial
automobile coverages are often written as part of a discounted “package” or “program”
for a variety of large, mid-sized, and small businesses. Eliminating general liability and
commercial auto from the program will make it harder for the most vuinerable employers
to obtain affordable coverage tailored to their needs. As an example, many of our
hospitals will be on the front line in the aftermath of the next terrorist event. Our medical
and pharmaceutical research facilities serve a key role as well, particularly in the case of
a biological or chemical event. These facilities need a broader array of affordable
commercial coverages to remain open and viable.

Second, as with workers compensation, potential losses under group life insurance can
be enormous, given the concentration of risk in some workplaces. Group life insurance
products provide valuable protection to more than 150 million citizens and in many
instances is their only life insurance. As we protect our nation’s assets we must not
neglect protection of the economic security of its workers. PCI, therefore, strongly
supports the addition of group life coverage to the program.

Third, until now, the debate over the elements of a long-term program have been
focused on the needs of businesses and commercial property owners. However, many
experts predict that the next mass terrorism attack could very well be a nuclear,
biological, chemical or radiological (NBCR) event. By their nature, such events have the
potential to destroy or neutralize not only businesses and commercial ventures, but also
many homes and automobiles. Whole neighborhoods could be destroyed or rendered
uninhabitable, and both local and national economies severely harmed, yet TRIA does
not address this scenario. PCl suggests a thorough study of the potential losses faced
by individual consumers and how the public/private parinership can best address the
matter, with recommendations for any needed legislation.

Conclusions

Our members again commend you and your colleagues for addressing this issue and for
offering ideas for a solution. We believe terrorism is the most significant threat today to
America’s economic security and we applaud your efforts to address this very serious
problem.

We believe TRIA represents the considered will of the Congress and has worked well at
very low cost to the government. It has been a success and has promoted the ongoing
development of private markets for terrorism coverage. We understand and support the
desire of many to encourage new private sector responses and an increased role for
private solutions, we would be remiss if we did not tell you that we believe the current
system works well.

Finally, we want you to know that our members are committed to addressing this issue.
We have been working closely and diligently with them, and will continue to do so, fo
identify and formulate potential solutions to this problem. We look forward to continuing
to work with you and your colleagues as we work toward a long-term, market-based
solution.
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Good morming Chairman Baker, Ranking Member Kanjorski and members of the
subcommittee. [ am Ed Harper, Senjor Vice President of The Assurant Group, a leading
health and employee benefits company. I am here in my capacity as Chairman of the
Group Life Coalition. The Coalition is composed of insurance companies which provide
the protection of group life insurance, both as a stand-alone product and as part of an
employee benefits package.

In the public sector, I have served on the White House staffs of two presidents and was an
original member of the White House Domestic Council. I have also served in the Office
of Management and Budget under Democrat and Republican Administrations. [ also
serve as the Chairman of the American Council of Life Insurers’ (ACLI) Committee on
group life insurance. ACLI shares the views that I will express here today. In addition,
the inclusion of group life in any mechanism going forward is commsurate with the views
of the Financial Services Roundtable, which adopted a policy in 2001 supporting the
inclusion of group life as a covered line under TRIA.

[ want to thank you for having this hearing on the successor to the Terrorism Risk
Insurance Act (TRIA) and I commend you, Chairman Oxley, Ranking Members Frank
and Kanjorski for the previous bipartisan effort in 2002 that resulted in the federal TRIA
program. This committee and the Administration acted to protect the economy from
destabilizing terrorist attacks and we look forward to working with you to continue the
federal government’s role in this area.

Group life insurance represents approximately 42 percent of the U.S. life insurance
market and is the proud provider of financial security to 160 million Americans. In many
cases, it is the only life insurance most policyholders have to provide protection to their
families. As such, the fate of group life insurance and TRIA is no trivial concern.

We strongly urge Congress to expressly include group life in any market-based successor
to the TRIA program. Quite simply, Congress needs to insure the people inside the
buildings too.

The Coalition joins with other insurance and financial services groups, building industries
and labor unions, insurance policyholders and all state insurance commissioners in
strongly urging the creation of a market-based successor to the TRIA program. The TRIA
legislation produced a public-private partnership that has created stability in certain high-
risk insurance markets that could not otherwise cover properties for catastrophic terrorist
events.

As the current law is set to expire on December 31, 2005, we want to work with the
Financial Services Committee to craft a viable solution to the terrorism insurance
problem. Few people in government or private industry disagree that a successor 1o
TRIA is necessary; the question is what the program should look like moving forward. In
our view, that solution should reflect that appropriate balance of government and private
industry involvement that will help to ensure economic stability in the event of another
large scale terrorist attack.
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Congress should include group life insurance in any market-based successor to the TRIA
program going forward for many reasons. Chief of among these reasons is to protect a
critical employee benefit that provides financial security for millions of Americans in the
event of a devastating terrorist attack. Group life insurance is similar to workers
compensation insurance, a line that is currently covered under TRIA. Like workers
compensation insurance, group life is a basic benefit to workers and it is coverage for
which there are no exclusions allowed under state insurance law. The high level of risk
concentration at the workplace coupled with low premiums means that group life is
particularly susceptible to large scale losses from catastrophic events such as terrorist
attacks.

Furthermore, the means by which group life insurers had protected themselves in the past
- the group life catastrophe reinsurance market - has reduced dramatically since 9/11 and
has not returned in a meaningful way. In the event of another massive terrorist attack
with a multitude of casualties, group life insurers could face significant losses, solvency
crises and claims payment problems. The potential for these types of effects on the group
life market is an acute concern particularly for high-risk jobs, such as first responders and
health care workers. This is a concern not only to state insurance commissioners, but
should also be of note to U.S. public health officials.

As such, the Group Life Coalition firmly supports a continuing federal role in helping to
mitigate the economic effects of a catastrophic terrorist attack. Specifically, we urge
members of the House Financial Services Committee to create a new successor to TRIA
that includes group life insurance as a covered line in the program.

It is our belief that by including group life insurance in a successor program to TRIA, the
market for group life catastrophe reinsurance will actually return as reinsurers can feel
confident that they will not face immediate insolvency risks from massive terrorist
attacks that cause thousands of casualties and billions of dollars worth of property
damage. We are supported in this viewpoint by the Treasury Department’s recent Report
to Congress on the TRIA program: the review concluded that TRIA had served its
purpose and the terrorism insurance market for property and casualty insurers was
benefiting from the unique private-public partnership created by TRIA.

WHAT IS GROUP LIFE INSURANCE?

One hundred-and-sixty million working Americans hold group life insurance policies.
For many, this employer-sponsored benefit represents their only source of life insurance
coverage because it is provided at little or no cost to them and is available without
underwriting limitations. Everyone from survivors of cancer to the healthiest employees
qualify for some coverage because the underwriting for such coverage is based on
mortality tables provided by state insurance departments and the theory of large numbers
used in insurance underwriting. The typical group life policy provides coverage in the
amount of one and up to two times a worker’s annual salary and most employees have
come to expect as a part of their total compensation packages. At the end of 2003, the
average face amount of a group life policy was $44,500 per certificate. In this way, group
life insurance functions as a privately funded Social Security death benefit for middle-
income Americans.
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The pricing of group life insurance is not regulated as the market is so competitive that it

is not uncommon for carriers to lose policies to other competitors on pennies on the
dollar.

The terms of the coverage are also not particularly regulated with one key exception: An
insurer operating in the United States must pay out the coverage for ANY cause of death.
There is no reason an insurer can not pay a legitimate claim upon proof of death. There
are no “time of war” exclusions or exclusions for deaths caused by nuclear, chemical,
biological or radiological incidents. If there is a death of a covered individual, group life
insurers pay the claim. In fact, even in instances where there isn’t a confirmable death —
a sad facet of the 9/11 attacks — insurers created new ways to meet their obligations in a
timely and sensitive manner.

REINSURANCE IS WHAT MAKES GROUP LIFE INSURANCE WORK

From the insurers’ perspective, reinsurance is what allows carriers to provide coverage to
employees at a relatively low cost to the employer..Carriers assume that in any given
year, insurers will pay claims on a small number of employees for whatever reason
(generally 3 out of 1,000 employees). In most instances where more than a small number
of employees die in a particular year, general reinsurance that is capped and limited as
well as insurer reserves allow group life insurers to meet their obligations.

In a catastrophic event, such as a terrorist attack or an industrial accident where there may
be wide-scale death and destruction, group life insurers - before 9/11- purchased
catastrophe reinsurance as a way to further hedge the concentration risks associated with
many covered employees generally working in the same location. Since 9/11, numerous
studies and the Treasury Department have confirmed that the once-viable group life
catastrophe reinsurance marketplace barely exists in any meaningful way that would
cover insurers in a massive terrorist attack with many deaths.

STUDIES CONFIRM NO VIABLE GROUP LIFE CATASTROPHE REINSURANCE
MARKET

Milliman Inc., a leading actuarial consulting firm with extensive experience in helping
insurers and reinsurers address all types of risk, has conducted three separate studies on
the state of the group life catastrophe reinsurance market. The first study was conducted
one year after the September 11 attacks and a less formal one was performed mid-year
2004. The results of both of those studies indicated a significant decline after September
11, 2001 in the number of group life insurers that have catastrophe reinsurance, along
with a dramatic increase in deductibles and cost.

A June, 2005 survey also conducted by Milliman, Inc. (“Recent Trends In Catastrophe
Reinsurance For Group Life Insurance”) was the most comprehensive portrait of the
group life catastrophe reinsurance market in that it solicited information from insurers
regarding how their catastrophe reinsurance coverage had evolved from a pre-9/11
marketplace to the current situation with extremely limited catastrophe reinsurance.
Information obtained included specific dollar amounts in terms of differing coverage
amounts over three different time periods (one of them being pre-9/11) and any new

4
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information on what companies had been doing to protect themselves from catastrophe
risk in an age of terrorism. Additional data on underwriting, pricing, or benefits changes
among the group life insurers was also surveyed.

The key findings from the survey of twenty-five companies who offer group life
insurance and which represent over 70% of the group life insurance market were:

¢ Fewer than half of those surveyed currently had catastrophe reinsurance.

e From 9/11/2001 to 12/31/2002, the average amount of catastrophe reinsurance
decreased 50-60% while deductibles increased 10-15 times and prices increased
500 -700%.

* From 12/31/2002 to 6/1/2005, despite modest increases in coverage amounts and
decreases in costs, coverage was still only 37% of prior levels and cost was over
six times higher.

» The use of exclusions for terrorism due to nuclear, biological, and chemical
events has increased significantly since 9/11/2001. Prior to that date, only one
company of those surveyed had an agreement with such exclusion. Today, nearly
half of all catastrophe reinsurance agreements have some such exclusions.

* In the absence of meaningful catastrophe reinsurance, companies have taken a
variety of other actions, including examining new pooling arrangements, making
changes to traditional reinsurance programs, increasing premium rates, and
restricting availability to certain industries and locations.

In addition to privately-funded studies, the Treasury Department’s July 2005 Report to
Congress on the TRIA program notes “...there was a general lack of catastrophic
reinsurance for insurance companies that offer group life coverage...”

NO CATASTROPHE REINSURANCE LEAVES INSURERS WITH FEW OPTIONS

Faced with the reality of extremely limited or no catastrophe reinsurance protections,
group life insurers are faced with few options to address concentration risks in an age of
terrorist attacks. The limited menu of immediate options to address concentration risks
include:

1. Drastically raise prices of group life insurance. An insurer could decide to raise
their prices for group life insurance to boost both immediate profits and reserves
in an effort to meet future unanticipated and incalculable risks associated with
terrorist attacks.
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Why this is not a viable option: Raising the prices of the premiums of group life
insurance would not have the immediate intended effect of raising profits or
reserves to meet future costs because that insurer would no longer be in business.
Again, the group life insurance market is one where policies are bought from the
lowest bidder, usually as part of an employee benefits package: raising premiums
to cover numerous potential claims due to a massive terrorist attack will price an
insurer out of the group life market or the employee benefits market.

If smaller insurers raise their prices, only the very largest insurers could remain in
business because they are Jarge enough or diversified enough to “self re-insure.”
As competition decreases due to the exiting of smaller insurers, market dynamics
dictate that the availability of group life insurance will become limited or
restricted to select employees and prices will increase. Coincidentally, the
Treasury Department’s Report to Congress confirms this reality when it stated
that “the immediate effect of the removal of TRIA ...is likely to be less terrorism
insurance written by insurers, higher prices and lower policy holder take-up.”

Moreover, there is no accurate or agreed-upon way for an insurer or a group of
insurers to raise prices or instill a “terrorism risk” cost into pricing group life
policies. As terrorism on U.S. soil is a recent phenomenon, it is virtually
impossible to quantify its risk. Studies indicate that terrorism is both multifaceted
and dependent upon factors that are beyond our experience. Not only insurers, but
the U.S. government is grappling with the absence of data and how to handle this
new risk.

Additionally, the profit margins in selling group life insurance are too low to
allow shareholders to ever recover from a significant catastrophic loss. Prior to
9/11 catastrophic reinsurance was the mechanism that allowed companies to
mitigate this risk and this reinsurance is currently either not available or is very
limited, very costly and excludes acts of terrorism in most cases.

Exit the group life insurance marketplace. An insurer could decide that
providing group life insurance as part of the employee benefits packages entails
too great a solvency risk and thus no longer sell group life insurance. In effect,
this insurer may exit the group life market but not the employee benefits
marketplace all together.

Why this is not a viable option: For an insurer, giving up a specific market can
be difficult and final—posing significant regulatory, financial, and public
relations issues. In some cases, companies have sold products that cannot be
cancelled (unless premiums are not paid or the group’s participation falls below
an acceptable level). Also, group life insurance coverage constitutes a portion of a
typical employee benefit package— which normally includes group medical,
group disability, and pension benefits. If a group life writer were to stop offering
life insurance coverage, that carrier would be at a competitive disadvantage for
other products in the package. Such barriers to exiting the market may be why
companies are still offering group life insurance.
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3. Purchase remaining available catastrophe reinsurance coverage. An insurer
could decide to buy currently available catastrophe reinsurance - despite
significant increases in cost for limited and capped catastrophe reinsurance and
loaded with multiple exclusions.

Why this is not a viable option: Purchasing currently available catastrophe
reinsurance as detailed in the June 2005 Milliman Inc. survey shows that prices
cost over six times their 9/11 levels while only offering 37% of the pre-9/11
coverage. Moreover, many more reinsurers are writing exclusions in their
agreements with insurers for terrorism and nuclear, biological and chemical
events. In essence, the available coverage does not begin to address the potential
risk.

4. “Fly naked” and proceed as if a catastrophic terrorist attack will never
oceur. An insurer could continue to provide group life insurance in an age of
terrorist attacks with no or highly defined and limited catastrophe reinsurance.

Why this is not a viable option: As the Treasury Department Report to Congress
has noted “Group life insurance companies have stayed with their customers and
continued to make group life insurance available on much the same terms as
before September 11th.” Most fortunately, the United States has not experienced
a terrorist attack on scale or larger than the 9/11 attacks. Yet, as recent world
events attest to, the problem of calculated terrorist attacks intending to inflict
mass casualties remains a persistent threat in today’s world.

Ultimately, an insurer needs to consider all risks, even the unthinkable
catastrophic event, and weigh such potentialities against its current business
model. However, the limited capacity and reserves of the group life industry as
well as the absence of a viable catastrophe reinsurance market, coupled with the
inherent responsibility of the federal government to prevent terrorism through
federal policy, naturally and appropriately calls for a federal public-private TRIA-
like solution for group life insurance. Without reinsurance, the companies
remaining in these tenuous markets run the risk of being worthless shells of
companies that cannot keep their promises to their policyholders.

CONGRESS HAS ALREADY APPROVED GROUP LIFE INCLUSION

Congress approved the inclusion of group life into the original TRIA program that was
created in 2002. As drafted, TRIA provided the Treasury Department with broad
authority to study and decide on “an expedited basis” whether “adequate and affordable”
catastrophe reinsurance was available to group life insurers and to what extent the threat
of terrorism was reducing the availability of group life coverage of consumers in the
United States. The Treasury Department found that even though group life catastrophe
reinsurance coverage had receded, primary group life insurance still existed. Due to this
finding, the Treasury Department excluded group life insurance from TRIA.
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Since that time, lawmakers in both the House and Senate have introduced legislation that
would extend the TRIA program as well as include group life insurance as a covered line.
In the 108™ Congress, the House approved legislation sponsored by Chairman Baker and
Representatives Eric Cantor (R-VA), Sue Kelly (R-NY) and Pete Sessions (R-TX), that
included group life insurance as part of the federal TRIA program.

Notably, the state insurance commissioners - who have a dual responsibility to protect
consumers by making sure companies make good on their claims as well as ensuring the
solvency of such companies - have repeatedly urged Congress to extend TRIA and
include group life. Most recently, the National Association of Insurance Commissioners
(NAIC) unanimously approved a resolution during the 2005 NAIC summer meeting
urging Congress to renew the TRIA program with group life insurance.

WHY CONGRESS SHOULD INCLUDE GROUP LIFE

As Congress moves to address and improve upon the federal TRIA program with a
market-based successor, the Coalition believes that group life insurance should be
included for the following reasons:

1. Group life inclusion addresses a potential solvency crisis in the group life
insurance market and provides the private market with a role in helping
people recover financially from a massive terrorist attack. Notwithstanding
the recession of the catastrophe reinsurance market, the apparent stability of the
primary group life insurance market is an illusion in at-risk sectors. If group life
insurance was excluded from a successor to the TRIA program going forward,
many group life insurance companies would exit these at-risk markets and make a
business decision not to insure at-risk workers.

Worse, some insurers may choose to stay in these markets without catastrophic
reinsurance to cover their exposure and create a ticking time-bomb solvency
concern. A collection of group life insurers providing a meaningless veneer of
"protection” will be of little comfort to victims seeking death benefits from
insolvent companies. One only needs to remember the disaster of the Victims
Compensation Fund from the 9/11 attacks to see a need to create an orderly way
to manage financial loss for victims of terrorist attacks.

2. The Federal government naturally has a role in addressing terrorism risk
through its policy and actions. Federal lawmakers have a responsibility to
proactively take steps to insure the financial security of the people inside the
buildings prior to a catastrophic terrorist attack as well as ensure that insurance
companies are solvent; that the insurance market remains competitive; and that
insurers meet their obligations in the times when such protection is most needed.
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3. Group life insurance has a similar risk concentration profile to worker's
compensation insurance which is currently included in the TRIA
program. Worker compensation was included in the original TRIA program due
to its concentration of risk and no meaningful reinsurance coverage. Similarly,
group life insurance is also offered at the workplace, has no exclusions for acts of
war or nuclear, chemical, biological or radiological attacks. Moreover, death
benefits on group life policies are to be paid in total immediately and at
significantly higher amounts of payouts than typical workers compensation
payments. According to the Treasury report, the inclusion of workers
compensation in TRIA has improved the private reinsurance market. Conversely,
without TRIA's protection, the private group life insurance reinsurance market has
not reappeared because the exposure and risk that reinsurers face is unknown.

4. The 9/11 attacks showed how vital catastrophe reinsurance is to the group
life market. On 9/11/2001, CNA Financial had a 3% national share of the group
life insurance market, but had a 35% share of the market for companies in the
World Trade Center. As the group life insurer for the brokerage firm Cantor
Fitzgerald, which lost 658 employees in the attack, as well as other large tenants,
CNA had an exposure of $175 million. All but about $15 million of the claims
were covered by reinsurance. Post 9/11, the market for such reinsurance has been
reduced dramatically and the method to mitigate the risk from this type of
attack has vanished. CNA Financial was able to meets its obligations after the
9/11 attacks because of reinsurance that is now no longer widely available or
affordable.

BOTTOM LINE

Including group life in a market-based successor to TRIA will preserve a fiercely
competitive market for consumers; provide a critical death benefit to middle class
workers in high-risk professions and/or areas; and establish a high end level of

federal liquidity that will not be accessed by a group life insurance company except in the
case of ten of thousands of lost lives. Lastly, group life’s inclusion will create an orderly
mechanism to quickly provide a death benefit to victims and the Treasury will ultimately
recoup money for these payments.

A NEXT GENERATION OF TRIA

The committee has asked for our views on the future of a successor to the TRIA program
and what policy principles should guide Congress. We believe the following four key
principles should be considered:

Create Long Term Solution: Congress should take this opportunity to create a long term
solution to a long term threat. Historically, as has been the case in times of war and
particularly WWII, the federal government has made most legislation permanent or set to
expire after a war’s end. Just recently, we have seen the House make the key provisions
of the Patriot Act permanent in recognition of the long term danger of terrorism.
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Unfortunately, the risk of terrorism and our nations struggle with the specter of terrorist
attacks is not likely to end soon. As such, it is only common sense that the Congress
should put a system in place to provide long term stability to the economy in the wake of
a terrorist attack. All other governmental approaches to the terror threat are constructed
along these lines of long term solutions to dangerous problems. Providing economic
stability in the face of terrorist attacks should be no different. Terrorist attacks remain the
single biggest threat to our economy. Surely this reality deserves a well thought-out, long
term solution that creates that protects the economy, the individual and taxpayers as a
whole.

The risk facing group life insurance from terrorist events can be viewed as three layers.
The first layer is the potential losses that can be absorbed by the direct writers of the
coverage. The size of an event that could be handled by this first layer is hard to quantify
since it would depend heavily on the size of the company and how concentrated the
losses were for any particular company.

The second layer is the losses that could be absorbed by spreading the losses as widely as
possible over the entire group life industry. Prior to 9/11 the mechanism for creating this
spreading of loss was reinsurance. However, since 9/11 investors have been very
reluctant to put their capital at risk and as a result there is very little reinsurance available
to cover terrorist related losses. The amount of losses that can be handled by this second
layer has decreased dramatically since 9/11. Any governmental effort should strive to
materially increase the amount of losses that can be handled within this second layer.

Broadly speaking the way to create a much larger second layer is to have a government
mandated pooling of risk. The government does not bear the risk or the costs. Rather, it
creates a new structure that materially increases the capacity of the industry to bear the
risk. A government mandated pooling structure would greatly increase the amount of
risk that could be handled in this second layer. The costs and risks associated with this
mandatory pooling would be largely borne by the group life insurers. It is estimated that
with the right structure a terrorist event that produced 100,000 deaths could be handled
without any government funds.

Finally, the third layer would require government funds to be directly involved. As
mentioned above this layer would exist only if there were an event that was so large that
there would be roughly 100,000 or more deaths.

Specifically, a new federally-administered pooling fund might be created in order to
make available additional risk-bearing capital via free-markets. Should an event exhaust
the retention of insurers and the capacity of the capital markets, the federal government
would provide the necessary liquidity to handle the event through a financing
mechanism. All insurance companies would face significant trigger and retention levels
prior to accessing the fund. Once an event triggered payouts from the structure, re-
payment (with market-based interest) would be accomplished via assessments against
insurance company premiums with the companies receiving the most benefits being
assessed first. Participation would be mandatory for all companies writing applicable
business.

10



99

Balance the Burden to Make Program Workable: Any long-term solution should
require that the industry "pay to play” and have the appropriate level of shared burden
with the federal government. However, any program must also recognize that the industry
only has a limited capacity to self- protect from high end terrorist attacks and remain
solvent and stable for the next attack or the next claim.

Provide for Orderly Transition: The creation of a long term solution may be achievable
yet this year but the implementation will take time to get right. We support any extension
of TRIA with appropriate reforms to the extent necessary as a transition to a more
comprehensive approach or as an alternative to a comprehensive, long-term approach if
the latter is not politically viable to enact this year. Our view would be to extend the
current program for a short period of time while the Treasury enacts regulations to guide
the new program. As the new program will almost surely have a higher threshold for
government involvement, Congress and the short term extension should use the transition
phase to orient the market towards higher trigger and retention levels while taking care to
keep the program viable as a backstop.

Specifically, we would support extending TRIA with group life for 2 years with upwardly
adjusted triggers, retention levels and co-shares to provide catastrophic protection for the
policyholders and the economy and to protect the taxpayer. As the new program is ready
to be engaged and begin functioning, the "old" TRIA model should sunset.

Protect the Financial Security of People as well as Buildings: Any program must
include group life as a covered line of insurance to make sure that the financial security
of the people in the buildings is covered too. Bricks and mortar are of no greater value
than the financial security, the protection and the dreams of the people inside those
buildings.

On behalf of the Group Life Coalition, I want to thank you and your colleagues for
holding this hearing on this important subject. We look forward to working with you on
a solution to continually insure America’s economic security against terrorist attacks.
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Chairman Baker, Chairman Oxley, Ranking Minority Member Kanjorski, Ranking Minority
Member Frank and Members of the Subcommittee on Capital Markets, Insurance, and
Government Sponsored Enterprises, my name is Warren Heck. 1am Chairman and Chief
Executive Officer of the Greater New York Mutual Insurance Company (GNY) and its wholly
owned stock subsidiaries, Insurance Company of Greater New York and Strathmore Insurance
Company.

Thanks to the vigorous efforts of Chairmen Oxley and Baker and of this Committee, as well as
the rest of the Congress and the Administration, TRIA was adopted. NAMIC and I are
convinced that it played a major role in preventing an economic catastrophe and helping get the
country back on its feet economically after 9/11. We thank you for your efforts then and we
thank you for your efforts today to reform TRIA and renew the federal reinsurance backstop for
terrorism before it expires at the end of this year. We appreciate your comments about moving a
terrorism insurance bill to the House floor in the fall as we agree with Federal Reserve Board
Chairman Alan Greenspan’s observation last week before this Committee that there is “no way”
that the private insurance market can handle terrorism-related risk by itself because of the “very
substantial” potential scope of damage and we support his endorsement of government-backed
reinsurance for terrorism.

NAMIC strongly supports extension of the federal terrorism reinsurance backstop in TRIA

1 am here today to testify on behalf of the National Association of Mutual Insurance Companies
(NAMIC). Founded in 1895, NAMIC is the largest property/casualty insurance trade association
in the country, consisting of more than 1,400 member companies that underwrite 43 percent
($196 billion) of the property/casualty insurance premium in the United States.

NAMIC strongly endorses an extension of the federal terrorism reinsurance backstop in the
Terrorism Risk Insurance Act (TRIA), with modifications designed to maximize the
development of a private market and to provide a viable long-term system to protect the
cconomic strength of the country against terrorist attacks.

Greater New York Mutual Insurance Company’s history and post 9/11 experience

Let me tell you a little about our companies and our experience with terrorism risk because we
have been on the frontlines of this problem. As with many mutual insurance companies, whether
they be rural, farm, or specific to a particular industry GNY began in the carly 1900s at a time
when there was a flood of immigration into the United States. Many of these immigrants settled
in the lower East Side of New York City and they earned their living as plumbers, electricians,
steel workers, carpenters and laborers in other trades. Many of them saved and purchased
tenement apartment houses, however, they found it difficult to obtain liability insurance for their
properties because the tenement houses were extremely crowded and because of burgeoning
litigation at that time. These tenement house owners formed a trade association to protect their
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interests and to which they gave the name of Greater New York Taxpayers Association. This
1ack of insurance availability motivated the association to form an insurance company that
became the Greater New York Mutual Insurance Company, as it is known today. Our legacy is
that of early immigrants who came from humble beginnings as trades people with little formal
education and started the insurance operation applying solid business principles and practices to
their work.

Today, the company is a multi-line regional commercial lines company operating in New York,
New Jersey, Connecticut, Massachusetts, Pennsylvania, Maryland, New Hampshire and
Virginia. The majority of our business is in New York, New Jersey and Connccticut, where we
have done business for many years; we began developing business in the other listed states in
recent years. Our companies have had an A+ rating from A.M. Best for many years, and an A
rating from S & P. We have also been selected as one of Ward’s 50 Benchmark
property/casualty companies for the last five consecutive years for outstanding achievement in
the areas of safety, consistency and performance.

In New York State in 2004, our companies wrote direct written premium of $189,371,747, of
which $158,405,329 was Commercial Multi Peril, making us the fourth largest writer of
Commercial Multi Peril business in New York State. In New Jersey in 2004, we wrote direct
written premium of $73,068,997 of which $56,246,531 was Commercial Multi Peril making us
the fifth largest writer of that business in the State of New Jersey. For many years, we have been
the largest writer of co-op apartment houses in the boroughs of New York, particularly
Manhattan, and the leading writer of apartment buildings in the state.

Although [ have served as President and Chief Operating Officer of the company for 18 years
and Chairman and CEO for the past four years, I have continued to also serve as Chief
Underwriting Officer and manage the underwriting activities of our companies. This has enabled
me to have first-hand knowledge and understanding of the needs of our policyholders and agents,
particularly with respect to the terrorism exposure.

As a result of the terrorist attack on 9/11, and prior to the passage of TRIA in late 2002, most
primary insurance carriers operating in New York City began to non-renew their large
commercial property and workers’ compensation business, or reduce limits of coverage to levels
below what was needed by the business community. Most primary companies refused to insure
property on buildings with values in excess of $20 million, and would not insure any risk that
had more than a limited number of employees in a single building., The extreme hard market for
property and workers’ compensation coverage in New York State, particularly in New York
City, was worse than other places because New York State prohibited carriers from excluding
coverage for terrorism, and reinsurance companies universally excluded terrorist acts in property
and casualty treaties. The only alternative was to offer less coverage or not write the business at
all.

The few companies willing to provide coverage increased their pricing because of the significant
terrorism exposure. However, many of those companies began to cut back when concentrations
of values and employees became too large. The lack of insurance capacity had a negative impact
on the New York economy resulting in the postponement of many construction projects, lack of
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or inadequate property coverage for many commercial office buildings, and significant increases
in pricing of commercial multi-peril business.

With the passage of TRIA, the fear that a worst case terrorist event could render our company
insolvent was somewhat reduced, making it possible for our company to continue to do business
in New York City and other urban areas. TRIA placed a ceiling on individual company
terrorism losses, which permitted our company to quantify its tervorism exposure and find a way
to deal with it.

We devised a new underwriting strategy and guidelines that permitted underwriters to insure
skyscraper office buildings up to $50 million or more depending upon risk accumulations in a
given area of the city and proximity to so-called target buildings. We also do not insure
commercial tenants in a property where the company insures the building. With respect to
workers’ compensation coverage, as long as employee counts were not too concentrated, our
company considered offering coverage. We also implemented a real-time computer system to
track risk accumulations and the number of employees in a given building and zip code. Since
the passage of TRIA, we have purchased very expensive stand-alone terrorism reinsurance to
cover as much of our TRIA deductible and co-insurance as we could reasonably afford. Without
the passage of TRIA our company could not have kept its market open in the same way in New
York City, and retained the insurance capacity needed to write new business and grow its direct
written premium.

The Treasury Department’s recommendations are a reasonable starting point for shert-
term reform of TRIA

We think the Treasury Department recommendations for changes in TRIA are a reasonable
starting point for short-term reforms. We agree with Treasury’s assessment that “the immediate
effect of the removal of the TRIA subsidy is likely to be less terrorism insurance written by
insurers, higher prices and lower policyholder take-up.” Given the Madrid bombings of last year
and the recent bombing events in London, including one devastatingly successful one, we think
the failure of the Congress to extend a terrorism reinsurance backstop could have a very harmful
impact on the U.S. economy if terrorists such as al Qaeda and its Hydra-headed offspring
succeed in attacking the United States again. If Treasury is correct in its assessment of the short-
term effect of ending the program, then the economic cost to our country of another terrorist
attack would undoubtedly be far greater if the program is ended instead of extended. The cost of
government reinsurance provided under TRIA would pale in comparison to the billions in aid
that the government would inevitably disburse in the form of terrorism disaster relief. That
would be a cost borne by not just by the people where the attack occurred but by taxpayers from
Hawaii to New York, as well as from Alaska to Maine and all the states in between.

“The Economic Effects of Federal Participation in Terrorism Risk,” an excellent report written
by the former Chairman of the Council of Economic Advisers, Glenn Hubbard, and Bruce Deal
of the Analysis Group, estimated the economic impact of not extending TRIA:
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¢ Abgsent another major terrorist attack, GDP may be $53 billion (0.4 percent) lower,
household net worth may be $512, biliion (0.9 percent) lower, and roughly 326,000 (0.2
percent) fewer jobs may be created.

e Were another attack to occur of the size of 9/11, tens of thousands more jobs could be
lost due to the lack of insurance coverage and thousands of additional bankruptcies could
occur compared to the 9/11 event, which was covered by the insurance industry.

These potential results are not acceptable risks in a world where the Secretary of the Departient
of Homeland Security warns us that another terrorist attack on our homeland will - not could ~
oceur.

As I mentioned previously, I think Treasury outlined several key areas of reform, particularly
higher deductibles and a higher event trigger. The private sector has shown that it can operate
with a 15 percent deductible. Raising the deductible would provide a further test of private
sector capacity. Similarly, an increase in the event trigger is within the realm of reality.
However, raising the event trigger much higher would be problematic, particularly for medium
and small companies. In establishing new deductible levels and a higher event trigger, one must
recognize that, if they are set too high, the program will unfairly discriminate against the medium
to small companies in favor of large companies that can afford a much larger hit.

In reforming TRIA, it is important to recognize that terrorism insurance does not operate in a
free market in the United States. The state regulators in New York, the state most likely tobe a
terror target, have prohibited companies from excluding coverage for terrorism. There is no
similar regulation requiring the reinsurance market to provide protection to the direct market,
leaving insurers in a catch 22: Medium and small companies will face a difficult choice, leave
the market place for terror target-area risks or face the prospect of a financial disaster that could
result if they write coverage. Should companies choose to leave the market, then it would
eliminate competition in the market place.

Such government intervention by some state regulators to prevent terrorism coverage exclusions
or by all states that require the inclusion of terrorism risk in workers’ compensation insurance, is
the very problem preventing the development of a terror cover market. Forcing companies to
write this coverage prevents the free market forces from developing a private market that can be
priced and reinsured accordingly. Thus, unless the terrorism insurance bill includes the ability to
exclude coverage in all states in the same manner as TRIA, Congress must provide a meaningful
backstop that does not discriminate among insurers. Otherwise, a market will never be created
that is priced according to the true nature of the risk.

NAMIC supports a public/private partnership as the key element of a long-term solution

A long-term solution is likely to involve a public/private partnership as well. Here the Treasury
report is less instructive than elsewhere as it says only that, “Over time, we expect that the
private market will develop additional terrorism insurance.” I'm afraid that such a conclusion is
based more on perhaps excessive faith in the private enterprise system than a more pragmatic
understanding of the distinction between the insurability of large natural disasters and
unpredictable catastrophic acts of terrorism by barbaric people whose goal is to cause the
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maximum number of casualties and to bring the U.S. and other western economies to their knees.
Unfortunately, all it requires to make weapons of mass destruction in 2005 is a computer,
Internet access and a college-level education. The effects can be devastating, as reflected in the
recent report by the Organization for Economic Co-operation and Development (OECD), which
¢estimated that the maximum losses that could result from a single terrorist attack range from $50
billion to $250 billion. That is from one terrorist attack, not multiple attacks as historically
favored by al Qaeda.

While the Treasury Department is correct that the U.S. insurance industry has improved its
modeling of terrorist attacks, such modeling is not analogous to modeling hurricanes and other
natural disasters which have long historical records and whose future predictability is buttressed
by sophisticated geological studies. Terrorism modeling can help individual insurers reduce
their exposure by diversifying their risk geographically and otherwise. However there is no
guarantee that, for example, limiting one’s exposure in New York City by underwriting risks in
the U.S. heartland will succeed, as low-tech attacks such as those in Madrid and London could
cause enormous economic harm if replicated in shopping malls in the south and Midwest. Even
greater harm could be caused in these areas if terrorists attacked chemical plants or the food
supply.

Smaller insurers, as are many NAMIC member companies, face additional problems because
they operate in only a few counties in a state or in only a few states. They simply lack the
financial resources to withstand a terrorist attack in their home areas. In addition, many of them
today are in financial jeopardy because, when they write commercial insurance with the federal
obligation to include terrorism coverage, they cannot get reinsurance to cover the deductibles set
by TRIA today, nevertheless the higher deductibles in a modified TRIA extension could very
well work for companies other than those very small companies.

Workers’ compensation presents particular concentration risks. For workers’ compensation, a
private mutual insurance company or a state fund handles the bulk of insurance coverage for
businesses in 27 states, Many of these companies, often characterized as guaranteed markets,
must accept all applicants. While most large multi-line commercial insurers may limit the scope
or aggregation of risks that they are willing to cover in a specific area, many private mutuals or
state funds find themselves with tremendous risk concentration. This concentration of risk is
best exemplified by the California State Fund which is the single largest writer of workers’
compensation business in the United States despite the fact that it only operates in its own state.

State laws prohibit workers’ compensation policies from excluding terrorism related losses, thus
leaving many regional workers” compensation specialists in an extremely vulnerable position.
Many of them have high a concentration of risk, a mandate to take all customers and an inability
to exclude terror related occurrences which have the ability to render catastrophic levels of
human and economic devastation in particular areas or regions.

Even if an insurer were able to diversify its risk exposure through modeling and get sufficient
private reinsurance to cover the TRIA deductibles, the notion that the private market can protect
itself through good modeling is flawed. Absent a terrorism insurance program, a $250 billion
tetrrorist event, the high estimate by the OECD, would wipe out so much of the property/casualty
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insurance industry surplus for all lines, estimated at $350 billion in 2003, that it would be unable
to meet its obligations to its other insureds for the many different coverages beyond terrorism
insurance protected by that surpius.

So what would a long term terrorism insurance solution look like? Raising the deductibles and
the event trigger along the lines I discussed earlier would provide a further test of private market
capacity. The failure of sophisticated investors to actively seek out profit opportunities since
9/11 indicates that they understand that predicting terrorism risk is itself a highly risky
investment. Nonctheless, I believe higher deductibles and event triggers will provide a further
real world test of the private sector’s willingness to make terrorism insurance available at an
affordable price.

I think it is more likely that the creation of a private/public partnership, as exists in Great Britain
with the Pool Reinsurance Company Limited, commonly known as Pool Re, can be a substantial
part of the solution. Pool Re is a mutual insurance company that is authorized only to write
reinsurance relating to terrorism risk on commercial property insurance. It differs from normal
insurers and reinsurers in that it reinsures its liabilities with the British government, to which it
pays a reinsurance premium and from which it will recover any claims that exceed its resources.
I think such a balanced private/public partnership might be a key element to protecting the U.S.
economy from the sui generis risk presented by a catastrophic terrorist attack.

What other components might the Congress consider? A new RAND Center for Terrorist Risk
Management Policy study recommended two possibilities: (1) requiring that terrorism insurance
cover acts by domestic groups as well as foreign terrorists, a wise admonition in light of the
London attacks, and (2) requiring that insurance cover attacks involving chemical, biological,
radiological or nuclear (CBRN) weapons, perhaps through a direct government insurance
program. Most private insurance policies now exclude such coverage and yet our government
has warned us time and again that terrorists are trying to obtain such weapons to use against us
and other opponents of terror.

Now would also be a good time for the federal government to examine tax and accounting
policies that NAMIC believes are major impediments to increasing the capacity of insurers and
reinsurers to provide terrorism coverage. For example, insurers are not permitted to deduct
reserves set up for just these types of situations. That policy creates a huge disincentive for
insurers to do just what they should do to maximize protection against terrorism risk. It also
creates a disincentive for the private sector to invest in the insurance industry.

The flow of private sector capital to this industry is also inhibited by outdated state regulatory
policies that often require regulatory approval of the prices insurers charge. Such controls have
been lifted from almost every other area of the economy and should be lifted from the insurance
industry as well.

Finally, Mr. Chairman and Members of the Subcommittee, thank you once again for the
opportunity to testify on this issue of vital importance to NAMIC member companies and the
U.S. economy. Your continuing leadership on this issue represents the best in public
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policymaking and NAMIC stands ready to assist you in any way in developing the best possible
terrorism insurance legislation.
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Mr. Chairman and members of the Subcommittee, thank you for your invitation to appear
before you today to discuss the Terrorism Risk Insurance Act. I am J. Robert Hunter, Director of
Insurance for the Consumer Federation of America. CFA is a non-profit association of 300
organizations that, since 1968, has sought to advance the consumer interest through research,
advocacy and education. [ am a former Federal Insurance Administrator under Presidents Ford
and Carter and have also served as Texas Insurance Commissioner.

L_Intreduction

As a result of the dreadful terrorist attacks of September 11, 2001, the property/casualty
insurance industry suffered losses of almost $21 billion after taxes ($32 billion before taxes).
Although a tax write-off of 35 percent is a significant financial benefit to insurers, Congress
enacted the Terrorism Risk Insurance Act in 2002 to ensure that terrorism coverage was
affordable and available in the aftermath of this unprecedented event. Congress also wanted to
assure that a lack of affordable terrorism insurance did not set off a chain reaction that would
prevent large construction projects from going forward, thus harming the overall economy.

TRIA established a program of federal reinsurance with no premium charged to the
insurers. The law mandates that insurers write terrorism coverage, which is then backed by the
federal reinsurance program. If and when a terrorism event occurs, the Secretary of the Treasury
must certify that it qualifies as a reimbursable loss under TRIA, with at least $5 million in
aggregate losses. Someone acting on behalf of a foreign interest must commit the attack. If an
incident meets these criteria, taxpayers pay for insurance industry losses in accordance with a
schedule that varies over time. The Act expires on December 31, 2005, unless renewed by
Congress.

In 2003, insurers were responsible for losses below a deductible of 7 percent of their

direct earned premium (DEP) for eligible commercial lines in the 2002 calendar year. In 2004,
10 percent of the 2003 DEP was the deductible. In 2005, 15 percent of the 2004 DEP is the
deductible’. Above the deductible amount, the federal “backstop” is 90 percent of a company’s
insured terrorism losses, capped at an overall industry level of $100 billion. If an event triggers
federal involvement, insurers are required to pay back a very small layer of taxpayer assistance,
which could be passed on to insurance consumers in the form of a surcharge, but itis not a
significant amount in major terrorism events.

Not surprisingly, insurers and the real estate industry have encouraged lawmakers in both
houses of Congress to extend TRIA in much the same form it is in now, and even expand it to
cover group life insurance losses, These interests receive significant financial benefits from a
program that provides expensive reinsurance coverage at no charge. If consumers received free,
taxpayer funded auto insurance, there would likely be a clamor for Congress to extend that
program as well.

'Under TRIA, the Secretary of the Treasury is authorized to extend the program through 2005, and in 2004, the
Secretary elected to extend the program.

2 TRIA does not require any payback if losses exceed $10 billion in the first year of the program, $12.5 billion in the
second, and $15 billion in year three. Even when payback is required, it is miniscule: insurers only repay the
difference between the total amount of retentions paid by individual insurers and the caps stated above.
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However, the U. S. Department of the Treasury, which administers TRIA, has just issued
a report determining that TRIA should not be extended in its current form.> The report found
that TRIA had achieved its temporary objectives and that, given the robust economy, TRIA’s
expiration or extension would have little impact. The Treasury Department found that the
program should be cut back to enable private sector terrorism insurance to develop and to reduce
taxpayer exposure. The report therefore called for higher triggers for the availability of the
backstop, higher deductibles and co-pays for the industry and the complete exclusion of smaller
lines of insurance from the program.

In the wake of this important report, insurers are warning that, if TRIA is significantly
pared back, there will be little terrorism insurance coverage available. As a result, the nation’s
economy will be seriously damaged as construction projects that cannot obtain terror coverage
grind to a halt.

In this testimony, I will evaluate the current capacity of the property/casualty insurance
industry to provide terrorism insurance if the TRIA program expires or is significantly scaled
back and requires insurers to pay actuarially sound premiums and the degree to which
commercial policyholders could afford increased terrorism insurance premiums. [ will then
review, briefly, the findings of the CBO and Treasury Department reports on extending TRIA.
By reviewing what happened in most of 2002 when no TRIA was in effect, I will also addresses
the claims of insurers and others that the elimination of TRIA will cause extreme dislocations in
the nation’s economy. I will then comment on what Congress should do as the termination of
TRIA approaches.

II. Perfect Timing: Insurers and their Policyholders are in a Good Position for TRIA to
Expire or be Sharply Scaled Back

A. The Insurance Industry is Flush with Profits and Retained Earnings

Since the attacks of September 11™, the property/casualty insurance industry has
experienced a significant period of growth and raked in profits that are virtually unprecedented,
and expected to increase further. In fact, the industry is clearly overcapitalized.

A significant shift in the insurance market since September 11™ has also meant major
benefits for insurance policyholders. The property/casualty insurance market has moved from
the “hard” part of the cycle, when prices increased sharply and coverage cutbacks were
widespread, to a soft market, where abundant capital has caused prices to drop precipitously.

In the first quarter of 2005 alone, the industry had a 92.3 percent combined ratio (the total
of losses and all expenses divided by the premiums), one of the lowest such ratios in decades,
signaling huge profits ahead. First quarter 2005 underwriting profit was $6.8 billion, investment
return was $14 billion, offset by capital market losses of $4 billion, for a jump in retained
earnings of $10 billion.* These extraordinary returns have spurred robust competition as insurers
compete for greater market share.*

3 “Assessment: The Terrorism Risk Insurance Act of 2002, U.S. Department of the Treasury, June 30, 2005.

4 us. Property/Casualty Insurers Gain $6.8 billion in First QuarterBestWeek, July 8, 2005,
* US P/C Industry Loss Ratio Improves 2 Points in 2004, BestWire Service, July 11, 2005.
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The industry has emerged from a classic cycle bottom with huge profits and is in one of
the strongest periods in its history. The retained earnings (surplus) are exploding to record highs,
as the chart below illustrates:

Retained Earnings
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Source: 1967 t0 2003, Aggregates and Averages, 2004 Edition, A. M. Best & Co. 2004 and 2005 calculated by
CFA from Best reports of surplus growth.

Data for all segments of the property/casualty industry indicate that retained earnings
were $323 billion at year-end 2000, before the terrorist attacks. As of the end of the first quarter
of this year, retained earnings are $403 billion, fully $80 billion more than in 2000.

CFA éstimates that the current property/casualty insurance premium writings-to-surplus-
ratio is a remarkably safe one to one. By historical standards, this is a very wealthy and
financially stable industry. The commercial lines segment of the industry was reported by Best’s
Aggregates and Averages to have a surplus of $155 billion at year-end 2003, which Best’s
estimates grew by 10.3 percent in 2004 to $171 billion.® At year-end 2000, the surplus was $122
billion. This growth in surplus of $49 billion alone would be enough to pay for losses for an
attack more than two times the size of the World Trade Center attacks of September 11th.”

¢ Best’s Aggregates and Averages, 2004 Edition, page 30 for 2003 data; 2004 growth in Best’s Review/Preview,

January 2005, page 20.
7 An attack that resulted in losses of $49 billion after taxes would be $75 billion before taxes (849/.65). This is 2.2

times the estimated $35 billion before taxes that the WTC event cost insurers and taxpayers.
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The hugely profitable situation that exists today offers the perfect opportunity for
Congress to end or sharply scale back TRIA. Excess insurer capacity is causing fierce
competition for market share. This capital in search of risks to underwrite is a very promising
sign for growth and development of a private terrorism market.

Moreover, this very wealthy industry has reaped significant financial benefits from the
taxpayer subsidy provided by TRIA. So far, taxpayers have granted free reinsurance worth $2.8
billion.® Had insurers been required to pay premiums for this coverage, this $2.8 billion would
now be available to the Treasury Department to pay for any attacks that might come in the
future.

B. Policyholders are Enjoying Deep Premium Cuts in All Insurance Lines

As the following chart shows, price increases were severe as Congress was considering
enactment of TRIA in 2001 and 2002. Year-to-year price increases approached 50 percent in
some lines. That situation has changed dramatically over the course of the normal economic
cycle:

2001 20Q2002 202003 202005

Small Comm. Accounts 21% 20% 7% -5%
Mid-size Comm.

Accounts 32% 27% 8% -10%
Large Comm. Accounts 36% 34% 8% -11%
Business Interruption 30% 21% 5% -6%
Construction 46% 44% 17% -3%
Commercial Cars 28% 27% 11% -5%
Property 47% 42% 6% -12%
General Liability 27% 24% 11% -8%
Umbrella Liability 56% 52% 18% -6%
Workers’ Compensation 24% 26% 15% -7%
D&O NA NA 21% -3%
Employment Practices  NA NA 17% -4%
Medical Malpractice NA NA 48% 2%
Surety Bonds NA NA 13% -6%
Terrorism NA NA 6% -1%

Source: Council of Insurance Agents and Brokers.

As the Department of the Treasury report found, the average percentage of overall
premium paid out by commercial policyholders for their terrorism coverage was 1.8 percent in
2004 (1.7 percent according to the policyholder survey).’ Thus, if terrorism charges doubled as a
result of TRIA’s termination, the overall insurance premiums paid by all sizes of businesses

8 See calculations at page 5 of the Testimony of J. Robert Hunter before the Committes on Banking, Housing and
Urban Affairs of the U.S. Senate, April 14, 2005.
? Department of the Treasury’s Report, at page 4.
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would still decline. At the current time, for large commercial accounts, ferrorism prices could
more than quintuple with no resulting premium increase overall.

C. Another Marketplace Improvement: the Risk of Terrorism Is Being Modeled and

Insurance Companies Are Using These Models

The insurance industry argues that predicting terrorism risk for insurance purposes is
impossible. The truth is, insurers are doing it already. Modeling terrorism risk is an imperfect
science, but it is improving fast. A huge amount of research has been done in this area since
TRIA was enacted, and several private companies have produced and are selling models to
measure the actuarial and underwriting implications of the terrorism risk. The fact that insurers
use these models is proof that they are of at least some value. Insurance companies pay
significant dollars for the licenses to use these models. Businesses would not do that if they did
not think the models were valuable. For instance, many insurers use the Insurance Services
Office (ISO) model for setting terrorism rates. 1SO’s research shows that the terrorism insurance
risk is limited to a fairly small number of cities and that for the vast majority of the nation, the
risk is Jow and the cost can be fully borne privately.®

1I1. Reports by the Congressional Budget Office and Department of the Treasury Support
Ending TRIA or Sharply Reducing Coverage in any TRIA Extension

A. The Congressional Budget Office Study

The well-balanced Congressional Budget Office report of January 2005 made these
important points about how the market would be affected if TRIA expired:

s Terrorism premiums would likely rise for those buying insurance in high-risk situations.

» The number of businesses buying insurance would probably decrease. (Only about half of
all businesses are currently purchasing terrorism coverage.) Such a decrease would mean
more taxpayer involvement in a post-terrorism attack situation.

e Mitigation efforts would increase. Efforts to Jower the risk of terrorism attacks or reduce
their effects would be encouraged by the market charging actuarial rather than taxpayer-
subsidized rates for terrorism insurance. Steps such as hiring guards and placing metal or
explosives detectors at entrances to higher risk buildings would be encouraged by the
expiration of TRIA.

s Private sector alternatives to TRIA would be encouraged by the expiration of TRIA, such
as reinsurance to replace the free TRIA coverage or the development of securitized
responses, such as bonds similar to catastrophe bonds."

19 For a complete discussion of the implications of ISO's research, see CFA’s report, “The Terrorism Risk Insurance

Act: Should it be Renewed?” at http://www.consumerfed.org/terrorism_insurance_report.pdf. The report was

resented to the Senate Banking Committee at its hearing of May 18, 2004.
! Indeed, there is evidence that just the potential of TRIA expiration is causing insurers to develop and risk
managers fo seek alternative ways to cover the terrorism risk.
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The economy might be affected somewhat, but not as much as the insurers contend.
CBO indicates that the analysis presented to the public through press releases sent out by
the insurance industry overstates the potential costs to the economy if TRIA expires.

The cost of insuring against terrorism would not change much for the nation. TRIA does
not change the anticipated terrorism costs except, CBO states, to the extent it increases
national costs because it undermines the incentives of insurers to insist on mitigation
measures and insured parties to implement these measures in order to get lower premium
charges. Not extending TRIA would merely shift roughly the same costs from taxpayers
to private firms and insurers.

There could be insurance market disruption if another large terrorism event occurs. CFA
believes that Congress knows how to handle this sort of situation, given the success it had
in stabilizing the insurance market after September 11, 2001 and during the riots in the
nation’s cities in the 1960s, for example.

CBO also listed the pros and cons of altering TRIA by requiring that insurers be charged

actuarial (or above actuarial) premiums for the coverage that is provided:

Charging premiums would result in more mitigation by insurance purchasers because
increased premiums would encourage the development of discount plans for safety
precautions taken by insured businesses.

Charging premiums would encourage the private sector to grow, since the private sector
cannot compete with the free reinsurance provided by the taxpayers under TRIA.

Charging premiums might result in less terrorism coverage being purchased. This would
mean more taxpayer involvement in a post-terrorism attack situation.

CBO summarizes their conclusions as follows:

“In sum, as the Congress considers whether to extend TRIA (and in what form), it is
useful to consider what has changed in the two years since the law was enacted. The most
significant development seems to be a growing sense that the terrorism threat to the
United States will continue for the foreseeable future. That development suggests that the
economy, especially the stock of physical capital, needs to be responsive to the
prospective losses from terrorist attacks. For example, new construction might be
designed, located, and built to withstand such attacks. Existing structures might need to
be retrofitted with safety features. Those needs argue against extending the TRIA
program in its current form, which subsidizes insurance and dampens incentives for
mitigation activities. (Emphasis added.)

“The macroeconomic costs of scaling back the federal subsidy for terrorism insurance
are likely to be small. One reason is that the capacity of insurance companies to provide
terrorism coverage has improved recently. Another reason is that TRIA does not lower
the costs of terrorist attacks but rather partially shifts those costs from property owners to
taxpayers. As noted above, total costs might be lower without TRIA. However, the gains
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in economic efficiency from allowing TRIA to expire could require a significant trade-
offt without the TRIA program, an especially large loss from a terrorist attack would be
likely to produce another episode of scarce coverage, rising prices, and uninsured assets.”
(Emphasis added.)

Thus, CBO concludes that immediately gaining more safety and lowering terrorism costs
through mitigation — current real gains stemming from TRIA’s expiration— have little possible
future downside, except for the possible insurer reaction affer a terrorist event. The benefits of
improved mitigation efforts and increased private sector involvement in insuring against terrorist
risk that would be encouraged if TRIA expires far outweigh the potential costs of insurer
reaction after some future event, particularly since Congress has shown that it knows how to
offset that potential cost through prompt action after such events.

B. The Department of the Treasury Report

On June 30, 2005, the Treasury Department issued their report, as required in TRIA.
This is the most extensive review of TRIA by any party and represents an important contribution
to the deliberations of Congress on what to do when the current TRIA expires. The report found
that TRIA had served its purpose and should not be extended “as-is.” If TRIA is extended at all,
the Department recommended that it should be sharply cut back. In delivering the report,
Secretary Snow stated:

“While TRIA has been effective in achieving its temporary objectives, the economy is
more robust today than when TRIA was enacted. GDP growth is up from 2.3 percent in
2002 to 3.9 percent in 2004 (fourth quarter over fourth quarter). Unemployment, which
reached 6.0 percent in December 2002, is down to 5.1 percent in May 2005. Construction
jobs, taking residential and nonresidential together, now stand at a record high 7.2
million. Extending TRIA would have little impact on the economy given its current

strength.

“It is our view that continuation of the program in its current form is likely to hinder the
further development of the insurance market by crowding out innovation and capacity
building. Consistent with its original purpose as a femporary program scheduled to end
on December 31, 2005, and the need to encourage further development of the private
market, the Administration opposes extension of TRIA in its current form.

“Any extension of the program should recognize several key principles, including the
temporary nature of the program, the rapid expansion of private market development
(particularly for insurers and reinsurers to grow capacity), and the need to significantly
reduce taxpayer exposure, The Administration would accept an extension only if it
includes a significant increase to $500 million of the event size that triggers coverage,
increases the dollar deductibles and percentage co-payments, and eliminates from the
program certain lines of insurance, such as Commercial Auto, General Liability, and
other smaller lines, that are far less subject to aggregation risks and should be left to the
private market.”

The Treasury Department study offers Congress a reality check on the hype and
misinformation about TRIA that has been offered by the insurance industry. Insurer claims that
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terrorism insurance will not be available or affordable unless TRIA is extended “as is” and even
broadened are debunked by the Department of the Treasury study. The study makes it very clear
that the financially well-off insurance industry is receiving an overly generous and unnecessary
subsidy from beleaguered taxpayers and consumers and that the law must be scaled back in order
to foster the growth of the private market for terrorism insurance. The report also debunks the
myth that the potential lack of terrorism coverage in 2001 and 2002 led to a slowdown in non-
residential construction or that TRIA has been effective in increasing this construction since it
took effect.!?

The report is silent on whether insurers should be required to pay a premium for the
reinsurance they receive in the future. CFA strongly believes that taxpayers should no longer be
required to give away billions of dollars in free reinsurance to an industry that is financially
flush. Even representatives of the insurance industry have agreed that it is hard to justify not
requiring the payment of premiums for this coverage.

CFA does disagree with Treasury Secretary Snow’s contention that the legal rights of
Americans should be further rolled back in order to prevent TRIA from paying for illegitimate
liability claims, a position not mentioned in the report itself. Current laws would certainly
prevent payment for unjustified claims. Moreover, the Insurance Services Office estimates that
all liability payments under TRIA would be very small, about ten percent of paid insurance
losses. If the Treasury Department’s proposal to remove federal back up from commercial auto
and general liability lines of insurance is adopted by Congress, then this percentage will fall to a
trivial level.

IV. Industry Claims of Econemic Disaster if TRIA Expires Are Invalid

A. Current Industry Claims

Insurance companies and some large policyholders are making claims that, should
Congress not extend TRIA in its current form -- or even expand the coverage to include group
life -~ there will be serious economic consequences. Some examples of these claims follow:

“If the year ends without a federal program of any sort, then the economy is at risk.”
Jeffrey DeBoer, President
Real Estate Roundtable'?

“It certainly creates enormous economic disruption. It threatens jobs. It threatens
economic growth.” Marolyn Davenport, Senior Vice President
Real Estate Board of New York™

2 “From our current perspective it appears that neither the potential lack of terror risk insurance nor a general
economic downturn were responsible for weakness in nonresidential building activity. In any case, nonresidential
building is only 2.2 percent of GDP, and commercial office construction only 12.2 percent of the nonresidential
building total. When the economy is fragile, concerns over weakness in even very small sectors of the economy
(nonresidential construction) can loom large...such concerns recede as the economy strengthens. Given the small
size of nonresidential and commercial office construction, stimulating this sector (whether through TRIA or
otherwise) would be neither effective nor warranted.” Treasury Department report at page 135.

" “Congress Urged to Extend Help After Attacks,” New York Times, July 11, 2005.
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“That is potentially the start of a serious storm for our economy.”
’ Rolf Lundberg, Senior Vice President
U. S. Chamber of Commerce'®

“If TRIA is not extended.. .this will...have a severe negative effect on the national
economy, including job loss, stalled commercial transactions and delayed construction
projects.” Brian Duperreault, Chairman

ACE Limited'

“CIAT is unanimous in its belief that the Federal government must continue to provide a
reinsurance backstop beyond 2005 if we are to avoid major disruptions to the economy.”
Robert J. Lowe, Chairman and CEO
Lowe Enterprises
Speaking on behalf of the Coalition to Insure Against
Terrorism, the Real Estate Roundtable and the United
States Chamber of Commerce.!”

B. The Terrorism Market in 2001 and 2002

These claims are identical to those made by insurers and the real estate industry in 2001
as Congress was considering what to do about terrorism insurance after the September 11%
attacks. In late 2001, insurers and some policyholders warned that a national crisis would ensue
in early 2002 if no terrorism back up was put in place by Congress. Insurers claimed that the
crisis would hit suddenly in 2002, since most reinsurance contracts would expire January 1,
2002.

The Consumer Federation of America initially supported legislation to provide a federal
terror insurance back up, as long as insurers were required to pay back the taxpayer-supported
reinsurance that was provided. However, Congress adjourned in late December 2001 without
enacting terror insurance legislation. CFA took this position of support in part because the
insurers were making a strong argument that if no program was in place by January 1, 2002,
there would be significant problems in the insurance market leading to unavailability of
insurance, banks calling loans, damage to the nation’s economy and other dire consequences.
Congress failed to act in 2001.

C. CFA Study of January 2002

Fearing that a crisis would develop immediately after reinsurance contracts expired on
December 31, 2001 and new contracts took effect on January 1, 2002 without terrorism
reinsurance back up for primary insurers, CFA undertook a major study of market conditions in
late January 2002. To our surprise, CFA found that, contrary to the grim scenarios feared by
many and predicted by the insurance industry, the failure of Congress to enact a terrorism

Ibid.
ibid.
Testimony Before Senate Banking Committee, April 14, 2005.
Testimony Before Senate Banking Committee, April 14, 2005.
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insurance back up program had not caused major gaps in coverage or economic disruption in the
nation. As aresult, CFA changed its position and called upon Congress to enact narrower,
targeted measures to provide terror back up only to the “target risks” and parts of the country
(like New York City) that were still having trouble procuring terrorism insurance.'®

The study CFA released in late January 2002 had five major conclusions:

The insurance industry was wealthy and overcapitalized.

. High rates were a problem for mid-sized and larger firms.

3. The rate problem was caused by the classic turn in the economic cycle of the industry,
sped up--but not caused by--terrorist attacks.

4. Banks were freely loaning money to the vast majority of businesses--if not all of them---
regardless of the terrorism insurance situation in the nation.

5. There were no widespread economic problems related to the terrorism insurance

situation.

B

D. CFA Study of August 2002

Insurers responded to CFA’s report by saying that it would soon be apparent that the lack
of terrorism reinsurance was having negative consequences as policy renewals took place
through the year. This was a change from their earlier prediction so we waited to study the
situation until well after at least half of the policies in the nation had been renewed (i.e., after
July 1, 2002). By August, at least 80 percent of the policies in the nation had been renewed
without terrorism reinsurance coverage. CFA’s August report on the terrorism insurance
marketplace had three significant findings. We report these finding here in great detail since
insurers are now making identical claims of dire consequences if TRIA is not renewed.’

1. No General Terrorism Insurance Crisis Existed in 2002.

CFA found that a broad-based terrorism insurance crisis did not exist as of August 2002.
There were reports of problems in some areas of the nation (New York City and Chicago were
mentioned as problem spots by some reinsurers) but most of the nation had not had significant
difficulty finding coverage. Moreover, the price had dropped for stand-alone terrorism
insurance, although it was still expensive.

Below is a sampling of contemporaneous news stories that demonstrate that coverage was
often available and prices were coming down:

Terrorism coverage, which was unobtainable immediately after the September attacks, is
becoming more widely available and in larger amounts. Premiums are falling as more
insurers enter the market. So what of the dire predictions?

New York Times, February 27, 2002

'8 «How the Lack of Federal Back Up for Terrorism Insurance Has Affected Insurers and Consumers: An Analysis
of Market Conditions and Policy Implications,” Consumer Federation of America, January 23, 2002.

' “How the Lack of Federal Back Up for Terrorism Insurance Has Affected Insurers and Consumers: An Update,”
Consumer Federation of America, August 22, 2002
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A growing number of insurers are beginning to offer terrorism insurance to U.S.
businesses, a development that has begun to lower the cost of such coverage while at the
same time casting doubts on the need for a government-sponsored terrorism-insurance

solution...
Wall Street Journal, April 15, 2002

Terrorism insurance isn’t only available, the price of it has fallen in the last six months,
according to an executive with American International Group’s new Lloyd’s syndicate.
BestWire, April 16, 2002

Last fall, insurers were offering dire predictions that unless Congress stepped in quickly,
the construction industry would all but come to a halt because builders and owners
wouldn’t have insurance against terrorist attacks. For thousands of companies, protection
against terrorism was going to expire on January 1, and the industry wasn’t rushing to
renew. Well, it’s May. The sky hasn’t fallen.

Chicago Tribune, May 1, 2002

In the seven months following Sept. 11, the market has stabilized, more capacity has

become available, and prices have dropped, sources agree. "The market has settled down

and is obviously more comfortable with the type of risk that it’s seeing, the cover that’s

being offered, and the pricing," said Simon Low, divisional underwriter for the war and

political risk department at Wellington Underwriting, a Lloyd’s managing agency.
National Underwriter, May 6, 2002

The world’s largest commercial lines insurer, AIG, asked the federal government not to
offer airlines war and terrorism insurance any more since, as the CEO Mr. Greenburg put
it, "We, as taxpayers, don't want to compete with our own government for business that
the commercial sector can underwrite.”

New York Times, February 26, 2002

Hard markets are extremely rare. But the moment that terrorism brought down the World
Trade Center towers, it was obvious that insurance prices would jump. Capitalists react at
such moments. .. At first, after Sept. 11, it looked as if both primary insurers and their
reinsurers would, to the extent possible, flee from covering any losses terrorism might
cause in the future. But that hasn't happened. Said Donald Kramer, a vice chairman of
ACE, in late April: "Is terrorism insurable? Everybody's said no. Yet everybody's coming
out with terrorism products.” ...It's uncommon for insurers to spell out the details of
their terrorism coverage. But in the 2001 Berkshire Hathaway annual report, Warren
Buffett gave some facts about four contracts exposing Berkshire to terrorism risks. One
new property catastrophe policy that Berkshire has taken on, for example, leaves it
providing “significant coverage" on Chicago's Sears Tower once losses there pass a
threshold of $500 million. In another instance of terrorism tolerance, Bermuda's
RenaissanceRe, a master at using sophisticated simulation models to write natural-
disaster catastrophe reinsurance, has put the models to use in filling, at prices that have
soared, today's demand for workers' comp catastrophe reinsurance. When they can get
terrorism out of their minds, P&C insurers are loving the market they're in right now.
Fortune, June 10, 2002

Discussing the state of reinsurance markets at the annual conference of the Inland Marine
Underwriters Assn. earlier this month in Oak Brook, Ill,, Vincent D. Liotta, managing
director at Guy Carpenter & Co. Inc., said prices are "dramatically dropping” for
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terrorism reinsurance. Mr. Liotta, who is head of the marine and aviation department at
the New York-based reinsurance brokerage, said capacity is readily available for
terrorism reinsurance, with coverage available on an excess-of-loss and pro rata basis, as
well as on an annual aggregate-of-liability basis. The principal markets for terrorism
reinsurance are Bermuda and London, Mr. Liotta said, and available coverage includes
reinsurance for biological and chemical attacks.

Business Insurance, June 17, 2002

2. The Capacity to Write Insurance in the Wake of the Terrorist Attacks
Had Increased.

One of the concems expressed when the terrorist attacks occurred was that the drain on
capital in the insurance industry might adversely impact insurers.

CFA found that the insurance industry continued to be overcapitalized. Year-end 2001
data indicates that Net Premium Written in 2001 was $324.0 billion and Surplus at year-end was
$289.6 billion.?® This is an ultra-safe premium to surplus ratio of 1.1 to 1. We predicted that:
“This continues to be a rich industry which, given the massive cyclical price jump they have
enjoyed since late 2000, will be getting even richer.”

The below excerpts from various news articles from that time period illustrate this
positive trend:

Bermuda is once again the hub of renewed insurance activity as a second wave of new
insurers and reinsurers landed on its shores following the Sept. 11 terrorism, according to
the cover story, "Bermuda Bound," in the March issue of Best's Review. Within weeks
of Sept. 11, March & McLennan formed Axis Specialty, through its private equity
subsidiary MMC Capital, and Bermuda-based RenaissanceRe Holdings Ltd. started
DaVinci Reinsurance to address the industry’s capacity shortage. In all, nine new insurers
have moved into Bermuda since the terrorist attacks. The other seven are Allied World
Assurance, Endurance Specialty Insurance, Arch Reinsurance, Montpelier Reinsurance,
Goshawk Reinsurance, Olympus Reinsurance and Queens Island Reinsurance.

Best Wire, March 1, 2002

"My observation would be that, in seven months post 9/11 the insurance market has done
pretty well" with regards to providing capacity, said Stephen Ashwell, war, terrorism and
political violence underwriter at Syndicate 33, which is managed by Hiscox plc, a
Lloyd’s managing agency. For a fairly innocuous risk, a buyer could get between $500
million and $1 billion of standalone terrorism coverage placed in the global insurance
marketplace, he said, although he emphasized there are clearly aggregation issues. "The
worldwide capacity probably now is approaching $1 billion {for one risk]," said Tom
Bartleet, executive director in global property-casuvalty for Willis Ltd. in London. "It’s
theoretically possible," to put together a program with $1 billion of coverage, although
the ability to do so "relies on the industry, the location, the accumulations around it and
the price you’re prepared to pay." In the seven months following Sept. 11, the market has
stabilized, more capacity has become available, and prices have dropped, sources agree.

2 Industry Financial Results, Insurance Services Office, June 28, 2002.
' The proper target leverage ratio is 2 to 1, according to the National Association of Insurance Commissioners
(NAIC.) A 3 to 1 ratio is considered to be a sign of instability for an insurer.
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“The market has settled down and is obviously more comfortable with the type of risk
that it’s seeing, the cover that’s being offered, and the pricing,” said Simon Low,
divisional underwriter for the war and political risk department at Wellington
Underwriting, a Lloyd’s managing agency.

National Underwriter, May 6, 2002

Chances for passage of a federal terrorism reinsurance program are hard to judge, but
failure to pass it would not have an adverse effect on his brokerage firm, the head of
Marsh [Marsh and McLennan, the world’s largest insurance broker] said today during an
insurance conference in New York...he said failure to pass such a plan would not have
great implication for his company. Terrorism coverage is available on a limited basis, Mr.
Sinnott said the firm can write coverage of up to $300-to-$400 million. But for clients
who are considered targets of terrorism, such as high-rise buildings, it can "price itself
out of most client's view," Mr. Sinnott observed.

National Underwriter, June 5, 2002

Fortunately for buyers, the immediate post-Sept. 11 situation for terrorism coverage
appears to be easing somewhat as new players enter the field.
Business Insurance, July 8, 2002

Terrorism coverage, a huge concern for ceding insurers since its exclusion from most
contracts last year, is now reappearing in limited forms, but with continuing exclusion of
nuclear, chemical and biological terror risks, reinsurers and brokers say. On the plus
side, the post-Sept. 11 chaos that characterized the Jan. 1 renewal market has ended and
renewals are being completed smoothly. In most cases, capacity is available to complete
programs where reinsurers are satisfied with pricing, observers report.

Business Insurance, July 8, 2002

3. Terrorism Coverage Was Available in Most Cases. Even Hard to Place
Policies Were Being Written.

The key problem CFA found at the time was limited to very large properties (in excess of
the available $500 million to $1 billion stand alone coverage), particularly in very large cities
(New York, Washington and Chicago). This problem seemed to be restricted to the areas with
the heaviest concentration of risk and therefore the most reluctance by underwriters to fully
cover all risks that applied.

But even very hard-to-place risks were finding coverage, as these contemporaneous
articles indicated:

Construction contractors for years have turned to the surplus lines market for Hability
coverage.... Now, even very large commercial construction project accounts are seeking
coverage through wholesalers, noted Swett and Crawford’s Mr. Hartoch. “We are doing
some huge ones,” he said.

Business Insurance, August 19, 2002

The ground zero cleanup and construction project at the World Trade Center site is
covered in a “wrap up” policy issued by Liberty Mutual.
BestWire, January 24, 2002

13
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Captive insurance companies are forming to cover terrorism, for instance for construction
trades.
National Underwriter, January 31, 2002

U.S. airlines are planning to set up their own insurance company as a way of covering
their big-ticket liability exposures in the wake of Sept. 11, sources said Monday.
Reuters, February 11, 2002

Simon Property Group, Inc. announced today that it has purchased two stand-alone
policies of terrorism insurance, each with $100,000,000 aggregate limits. The first policy
will insure Mall of America in Bloomington, Minnesota against damage incurred from
acts of terrorism. The second policy will insure the remainder of Simon's shopping
center portfolio against similar perils. The policies were purchased from Lexington
Insurance Company, a subsidiary of American International Group..."We are pleased
that we were able to successfully negotiate an acceptable premium for terrorism
insurance with Lexington Insurance Company," said David Simon, the company's chief

executive officer.
First Call Newswire, March 27, 2002

"Even with insurance expenses increasing on average 30%, it still, in most cases,
represents only about 1% to 3% of a property's expenses. This addition to overall
expenses, by itself, will not in most cases make a dramatic difference in debt-service
coverage,”" said Roy Chun, a managing director in Standard & Poor's surveillance group.
"Standard & Poor's has not yet had to downgrade a transaction due to rising property and
casualty insurance premiums," he said. "Rated REITs have also reported material
increases in property and casualty insurance costs,” added Lisa Sarajian, managing
director of Standard & Poor's REIT group. "But these costs have risen during a time
when other operating costs have fallen, which has helped to cushion the impact,” said Ms.
Sarajian. Thus, there has not yet been any significant impact to the operating cash flow
of REITs due to rising insurance premiums.

National Underwriter, May 16, 2002

Even in New York, the picture has improved sharply from the immediate aftermath of
Sept. 11, when insurers simply refused to provide coverage for terrorist attacks. “It is
available, for the most part, at a price,” said Walter L. Harris, the president of
Tanenbaum-Harber, a brokerage firm providing coverage for big New York City
buildings.”

New York Times, June 11, 2002

Fitch Ratings has affirmed and removed from Rating Watch Negative GS Mortgage
Securities Corp II, series 2001-LIB, classes A-1 ($58.4 million) and A-2 ($186.9 million)
and X (interest only), rated 'AAA". Fitch also affirms and removes from Rating Watch
Negative the class B certificates ($50.8 million), rated 'A". The four classes were placed
on Rating Watch Negative on June 3, 2002 in connection with 12 other CMBS deals.
Fitch has been in contact with ORIX Real Estate Capital Markets, LLC, the master and
special servicer of this transaction, and the sponsor of the loan, Brookfield Properties,
with regard to the terrorism insurance policies specific to One Liberty Plaza and other
properties covered under Brookfield's terrorism insurance policies... After this review,
Fitch believes the current insurance policies provide sufficient coverage for these
certificates.

Businesswire, June 12, 2002
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Fitch Ratings has affirmed and removed from Rating Watch Negative 1345 Avenue of
the Americas Trust, classes A-1 ($40.8 million), A-2 ($233.3 million), and X (interest
only), all currently rated 'AAA'.. . The three classes were placed on Rating Watch
Negative alert on June 3, 2002 in connection with 12 other CMBS deals. Fitch has been
in contact with Wells Fargo Bank, N.A., the master and special servicer for this
transaction, with regard to the terrorism insurance policies specific to 1345 Avenue of the
Americas and other properties covered under the borrower's terrorism insurance
policies... After this review, Fitch believes the current insurance policies provide
sufficient coverage for these certificates.

Businesswire, June 13, 2002

E. Claims that Ending TRIA or Cutting it Back Sharply to Protect Taxpayers Will Result
in Economic Chaos Are Not Justified

If the terrorism reinsurance “gap” in 2002 taught us anything, it was that the nation
quickly adjusted to the terrorism insurance shortage and the private market found ways to
provide most of the needed coverage. In 2002, the insurance industry was in the early stages of
steep price increases and general insurance shortages, which are typical of the hard market phase
of the insurance cycle that had begun in early 2001 and was exacerbated by the September 11th
attacks. In 2005, the industry is in a much better financial position. It has record reserves, as
well as extremely high levels of profits and retained earnings. If this industry could adjust to a
lack of terrorism reinsurance in 2002, it certainly can do so in 2006. If terrorism insurance
premium charges increase in the wake of TRIA’s expiration or limitation, policyholders are in a
good position to handle these increases because overall insurance rates are generally falling as
the market enters its “soft’ phase.

V. Recommendations to Congress

A, The Best Short-Term Solution: Allow TRIA to Expire

Based on the findings of recent studies by CBO and the Department of the Treasury,
improvements in terrorism risk modeling, low terrorism rates in much of the country, as well as
strong industry profitability and financial soundness and the growing capacity of insurers to offer
terrorism coverage, CFA finds no compelling reason to extend TRIA beyond the end of 2005. In
fact, as stated above, insurers and large commercial policyholders are in a very good financial
position right now to deal with the expiration of TRIA.

B._The Next Best Short-Term Solution: The Treasury Department’s Recommendations

If TRIA is extended, it should be dramatically scaled back along the lines recommended
by the Department of the Treasury:

0 Increase the retentions that insurers must pay for losses. The industry is flush with
profits and higher retained earnings. CFA believes that any new TRIA that extends
beyond December 31, 2005 should be based upon the Treasury Department’s minimum
of a $500 million event trigger, but should also include an industry retention of at least
$75 billion pre-tax (which translates to $50 billion post-tax). This would guarantee that,
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even in the worst case of terrorism, the industry would be in at least as strong a position
as they were just before the attacks of September | 1%

Ensure that taxpayers pay no costs for backing up terrorism losses. Overall,
commercial insurance rates are dropping fast. There could be no better time to allow
private alternatives to develop. The Treasury Department should require that insurers
pay premiums for the coverage that taxpayers are providing that are actuarially sound, if
a not a little higher. Requiring insurers to pay rates that are slightly higher than estimated
will, as CBO noted, encourage private insurance mechanisms to quickly compete by
offering lower rates and will encourage mitigation efforts.” This process would not
necessitate the development of a large government bureaucracy. A handful of staff
handled premium payments by insurers under the Riot Reinsurance Act.

Remove TRIA back up for commercial auto, general liability and other minor lines
of insurance. It makes perfect sense to limit the TRIA backstop to important lines of
insurance that the industry might have trouble covering, as the Department of Treasury
proposed.

Make it clear that this extension is a one-time, temporary extension that will not be
renewed absent remarkable events. The industry and large commercial policyholders
must be told clearly that taxpayer assistance completely ends on a date certain.

Do not get into a tort reform fight as part of this debate. The proposal by the
Department of the Treasury to eliminate coverage for general liability lines is at odds
with Treasury Secretary Snow’s accompanying letter to Congress recommending that tort
reform be a part of the TRIA extension process. Liability only amounts to 10 percent of
the terrorism risk according to the ISO model and will be almost completely eliminated
from federal coverage if the lines of insurance recommended by the Treasury Department
are not covered by TRIA. Secretary Snow’s proposal is not only harmful to consumers,
it is unnecessary. The proposal also adds an extremely divisive element to the debate
about renewing TRIA that could endanger renewal of the program in any form.

Increase the share of losses that insurers must pay above the deductible amount
from 10 percent to 15 percent, increasing by 5 percent a year.

Provide taxpayer back-up only for truly exceptional terrorist events, such as attacks
with weapons of mass destruction.

Do not add group life coverage to TRIA. The Treasury Department’s report proposes
to reduce the number of lines of insurance that are covered by TRIA by excluding
coverage for auto insurance losses and commercial general liability coverage. Group life

When the author of this report, an actuary, was Federal Insurance Administrator under Presidents Ford and
Carter, he had the job of calculating actuarially sound rates for the Riot Reinsurance Program. This program was
very similar to TRIA, covering violent man-made attacks on property. These riot reinsurance rates were determined
by only one employee, in consultation with the insurance industry and actuarial organizations. It is feasible to make
actuarial rates for terrorism insurance, starting with extant models (such as the Insurance Services Office model used
by most insurers} and building on that effort. This effort would not require a large bureaucracy.
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insurers, meanwhile, are actually proposing an expansion. There is no meaningful
evidence that justifies expanding TRIA to cover group life insurance. The Treasury
Department has already rejected the request to expand the current TRIA to include group
tife. Than was the right decision. Even the National Association of Insurance
Commissioners, a group well known to be very industry-friendly and particularly
concerned about solvency and any possibility of undue risk, has refused to allow group
life exclusions. It is likely that a major reason that both the Treasury Department and
NAIC have rejected the appeals of life insurers for relief is that these insurers have not
attempted all meaningful measures to spread their risk privately. CFA has not received a
single complaint from a consumer or business indicating that there is a problem in the life
insurance market. Since there are no exclusions allowed by the NAIC, we would likely
be hearing about rising costs if they were rising, but we are hearing no complaints at all.
To test this hypothesis, CFA did research using the NAIC complaint database.”® The top
ten group life insurance writers had 294 complaints under “group life” in 2001 and 361 in
2003. The increase in complaints (67) was virtually all related to Metropolitan Life
Insurance Company, which had a growth in complaints of 65. Looking in detail at
Metropolitan’s complaints, we found zero complaints related to “terrorism” in either
2001 or 2003

Beware of insurer attempts to use TRIA renewal as a pretext to deregulate
insurance. Insurers appear to be opportunistically seeking to cripple key aspects of
insurance oversight under the guise of creating a uniform, national market for terrorism
insurance. There is simply no connection between TRIA renewal and regulatory issues.
There is no evidence that over-regulation has in any way hampered the ability of insurers
to innovate and come up with viable private alternatives to TRIA. Indeed, some insurers
are creating terrorism insurance alternatives today, such as stand-alone policies and
automatic coverage in some instances. Several insurers are prepared to offer stand-alone
terrorism coverage should TRIA expire. Given the soft market, market sources say that
some insurers stand ready to “give away” terrorism coverage to attract business.”
Insurers are poorly regulated in most states regarding necessary consumer protections.
Congress should not interfere with state insurance regulation unless a balanced, thorough
study of such action is undertaken separate and apart from TRIA issues.

Spur non-governmental alternatives to TRIA. Private markets can handle most, if not
all, of the terrorism risk. Stand-alone policies are ready to be used should TRIA expire.
Except in the largest cities, terrorism coverage should be available at little or no increase
in price should TRIA expire. As we indicate above, even a five-fold increase in terrorism
insurance premiums would not result in an overall increase for large and medium sized
businesses as their insurance premiums are sharply dropping due to the soft market
conditions caused by excessive capital in the property/casualty insurance business.

TRIA itself has hampered the development of private alternatives such as normal
reinsurance and securitization alternatives, such as catastrophe bonds. Expiry of TRIA
will very likely result in the development of such mechanisms to cover terrorism risk.

* The database can be accessed from the NAIC web page, www.naic.org at the Consumer Information Source

2 «Terrorism” is itemized as a complaint area in the NAIC complaint database.

2 Liability and Insurance Week, March 21, 2005, page 2.
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Creating private pools of like risks, similar to the pooling done in several other countries,
is another method for covering terrorism risk that requires no federal role. There has
been no need to create such private pools given the availability of free, taxpayer-
subsidized TRIA reinsurance. TRIA also does not cover terrorist attacks involving most
weapons of mass destruction (WMD), including attacks using biological, chemical or
nuclear methods. This is one area where a federal role might be needed to create such
coverage in the future. If a federal backstop for WMD is created, it should require
actuarial rates for the reinsurance so that taxpayers are not subsidizing insurers that don’t
need the help. Finally, the federal government could assist in the development of private
alternatives by allowing catastrophe reserves to build up tax-free on funds earmarked for
the sole purpose of paying terrorism losses and nothing else, (perhaps by placing such
funds into fiduciary accounts not available except for the purpose of funding payments
after terrorism losses are incurred).

C. Longer Term Solutions

We understand that this Subcommittee is considering a longer-term solution to the
terrorism insurance problem -- perhaps modeled after the risk pool that Florida has established to
cover losses due to windstorm damage.

CFA believes that such a longer-term solution would be exceedingly complex. 1t is
unlikely that Congress could reach a consensus on such a solution by January 1, 2005. Further,
we are concerned that such a solution would significantly increase the risk of a permanent
federal presence in the terrorism insurance market and, thus, unnecessarily increases taxpayer
exposure. We are also concerned that such a solution would raise many complex federal/state
issues that deserve a separate discussion, perhaps in the context of this committee’s discussion
about “SMART” legislation.

1. How Florida’s Extremely Complex Risk Pool Works

The Florida risk pool, known as Citizens Property Insurance Association, was created by
the Florida legislature to provide windstorm coverage in high-risk areas of Florida. It sells
personal lines of insurance directly to consumers (outside the designated high-risk areas),
commercial lines of insurance directly to consumers (outside the designated high-risk areas) and
high-risk coverage directly to consumers (within the designated high-risk areas). The
Association and participating insurers may, by law, enter into a quota share reinsurance
arrangement for wind coverage only, which means that the Association and insurers share each
risk on a percentage basis as determined in the reinsurance contract. The percentage share must
be in the range of 50 percent to 90 percent with the Association sharing the majority of each risk.
Insurers can opt out of the reinsurance program. If they opt in, however, they pay a premium at
the percentage of the quota share applied to the total written premium paid by the policyholder.

Insurers are required to pay an assessment for each account and can lower their
assessments by covering higher risks voluntarily or covering risks currently receiving insurance
from the pool. If deficits occur in the pool, insurers are assessed. This assessment is limited to
10 percent of the premiums written for these lines of insurance. If the deficit exceeds 10 percent,
the Association then collects this amount over time from insurers and can obtain loans to cover
the deficits, by issuing bonds pledging the assessments as collateral.
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Rates are required to be actuarially sound so as not to interfere with private sector
competition with the corporation. The corporation is free from federal taxation, enabling it to
accumulate reserves more quickly. Every aspect of the corporation is subject to regulation by the
Florida Insurance Department, including policy forms, rates, the reinsurance arrangement, the
plan of operation for the corporation and other matters. This highly complex review requires the
services of attorneys, underwriters, actuaries and other experts.

2. Federal Pool Concept

We understand that the federal long-term proposal differs from Florida’s pool in that it
would authorize an industry reinsurance facility designed to provide a middle layer of coverage
between what primary insurers supply and any federal reinsurance offered above and beyond that
covered by the pool. Insurers that pay into the pool would build capital, tax-free, to be used as a
buffer to cover terrorism losses below the level of federal reinsurance. It is unclear if this would
be quota share reinsurance that the pool provides to the primary insurers, or excess of loss
reinsurance. If it is excess of loss coverage, the rates for the reinsurance will have to be
separately determined. We understand that the federal reinsurance over that covered by the pool
would be excess of loss reinsurance above the retentions paid by primary insurers. This
provision would be structured in a manner similar to TRIA, but at increased retention levels and
with an “event trigger” similar to that proposed by the Department of the Treasury of around
$500 million. We further understand that the coverage would be limited to commercial
businesses but would include all property/casualty lines, as well as group life.

Insurers would be required to pay premiums for the reinsurance coverage. Insurers could
opt not to take federal reinsurance. Provisions to prevent adverse selection are being considered,
including charging reinsurance rates to each insurer based on the risk of the coverage the insurer
is offering, and/or requiring all members of an insurance group of companies to either accept
federal reinsurance or not. We understand that the Commitiee is looking for a reaction to this
general idea in the absence of a specific, drafted plan.

3. Principals for Ensuring the Proper Implementation of a Risk Pool

CFA believes that a pool could be established by insurers with no federal involvement if
TRIA expires. In fact, we think it is likely that, over time, at least some states with higher risks
would do so via interstate compact, such as New York, Illinois, California, D.C. and Texas. The
simplest solution would be for Congress to authorize this approach and step away. If Congress
considers a long-term solution, such as a federally authorized risk pool with federal reinsurance,
we offer several principles for your consideration.

a._Beware of insurer cherry picking against the pool. Several pool plans we have seen
over the years would allow insurers to “cherry pick” against the pool, by sending the highest risk
policyholders into the pool and keeping the lowest risks for the insurer’s own accounts. This can
be done if an insurer is allowed to send individual risks to the pool or it can be done if a group of
insurance companies is allowed to place the high risks into one company that is part of the group
and only reinsure that company (as opposed to all companies that are part of the group). An
insurer group must, if it has any choice, be completely in or out of the pool.
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Any legislation authorizing a pool must recognize that such an arrangement subjects the
govermnment to potential adverse selection as insurers with less catastrophe risk are less likely to
voluntarily purchase coverage, while those with greater risk are more likely to purchase
coverage. If legislation were to create a government reinsurance program, the program should
encourage the inclusion of both low-risk and high-risk policyholders to promote greater risk
spreading in a way that does not subject the government to adverse selection.

b._Beware of insurer attempts to deregulate insurance oversight as part of a pool
proposal. A pool established by the federal government is a legally authorized cartel that
requires regulatory oversight. When terrorism insurance was first being considered in 2001 and
2002, insurers proposed adopting the Illinois regulatory system for the national pool. This
provoked a strong negative reaction from consumer organizations, which view lllinois as the
worst system in the country because it has very few consumer protections. If Congress is
seeking uniformity as part of this process, it should raise standards, not lower them, by picking a
state such as California with high regulatory standards.

c._The reinsurance offered by the federal government should not cover lines with minor
terrorism exposure. As Department of the Treasury proposed, the lines covered by any federal
reinsurance plan should be scaled back from the current TRIA coverage. General liability and
commercial auto and other such lines should not be part of the federal backstop plan in effect
after December 31, 2005. Group life insurance should not be added, as study after study by the
Treasury Department and the regulators has found that to be unnecessary.

d._Beware of attempts to gverride state and federal anti-trust laws. When Congress last
considered such a pool, insurers sought an override of federal and state anti-trust laws. This is
not needed and is dangerous if there is little or no regulation of the pool. After all, the association
would be a cartel and, unless regulation is effective, there would be potential for price gouging
by the pool.

e. Make sure insurers pay the federal government full actuarial rates. Taxpayers should
no longer be required to subsidize the extremely flush insurance industry, especially in light of
the size of current budget deficits. Insurers must be required to pay the full cost of any coverage
they receive. Excess of loss reinsurance prices can be established, but such a process will take
time.

f. The pool should be supervised by a board representing policyholders, not just
insurers, regulators and the federal government. Different private and public interests must be
represented on the board of directors of any pool that is established, so that all parties are
adequately represented.

g._All records of the pool must be public. All records must be fully available for federal
and state audit and, to the extent possible, available online to the public.

h._Assure that the cost of terrorism coverage charged by reinsured insurance companies
to the consumer is actuarially based and correlated in price with the reinsurance offered by the
government, especially if a quota share arrangement is adopted. This will ensure that
policyholders are not overcharged.
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i._The legislation must clearly define “terrorism” and exclude any coverage beyond that
definition. The Secretary of the Treasury should determine if a specific event falls into the
definition. Consideration should be given to including losses incurred through Weapons of Mass
Destruction (nuclear, chemical and biological attacks) as part of the coverage for terrorism, as
this is an area where the private sector will require help if coverage for these events is to be
provided.

j. Promote or encourage coverage that is available to any property that meets
reasonable standards of insurability. Federal security requirements should be met within
reasonable time periods by insured risks and policed by inspection by reinsured insurers. A
requirement to sell insurance to businesses meeting such standards should be imposed as part of
any long-term federal reinsurance backstop plan.

k._State residugl market mechanisms and other pooling mechanisms for insurance should
be allowed to participate in the entity established by legislation to provide terrorism insurance,
in such a way as to not create incentives for business to be placed in the residual market. To the
extent that a risk meets the minimum-security requirements, it should be able to get terrorism
coverage through some source, and a residual market if necessary.

L Jurisdiction over claim settlement practices should remain with the states. There are
many sorts of abusive claims practices that harm policyholders and consumers. These are
defined by state unfair claim settlement practices acts in all states, States regulate to assure that
claims are not unnecessarily delayed or denied. These important consumer protections must be
maintained.

m.__State and federal tax laws should be amended or overridden to avoid penalties on
and encourage the accumulation of reserves for terrorism losses.

n._Encourage loss reduction and hazard mitigation efforts through enhanced security.

V1. Conclusion

Unlike the period when TRIA was adopted by Congress and signed by the President, the
property/casualty insurance industry is earning record profits and has set aside record retained
earnings {surplus) in their accounts. The industry is overcapitalized at near historic low leverage
ratios. As aresult, competition to offer insurance coverage is intense and is sharply driving
down current premiums for policyholders. Large and medium sized commercial risks are seeing
premiums drop by double digits in 2005. Smaller commercial risks are witnessing a five percent
drop.

Now is the perfect time to wean the affluent insurance industry and its largest
policyholders from the current free reinsurance provided to them by taxpayers who face
mounting federal deficits. The recent CBO and Treasury Department reports make clear that
there is no need to extend TRIA in anything like its current form. CFA agrees.

In the wake of these reports the property/casualty industry and some of the insurance
industry’s largest and most affluent policyholders have warned of disastrous consequences to the
economy should TRIA expire or be sharply cut back. We find these predictions of impending
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doom to be easily disproven by events during the year following the terrorist attacks of
September 11%, when there was no TRIA in place. In fact, insurers warned of exactly the same
repercussions if TRIA was not enacted before January 1, 2002. These did not materialize when
the insurance industry faced declining surpluses and skyrocketing premium charges to the
policyholders. If it did not happen in 2002, it will not happen in 2006, when the industry isina
far stronger financial position.

CFA believes that TRIA should simply expire (this is our first choice). But if TRIA is
extended, CFA largely supports the Department of the Treasury’s recommendations to
significantly pare back the program. This would include the elimination from the program of
lines of insurance such as general liability and commercial auto with small terrorism risk. Group
life insurance should definitely not be added to TRIA since life insurers have not provided
meaningful evidence that it is necessary. CFA also agrees with the Treasury Department’s
recommendation that the “trigger” for reinsurance coverage should be raised to $500 million in
losses and that the retention (deductible) should be raised (we believe the deductible should be
raised to $75 billion [$50 billion after tax considerations]). Co-payments should also rise, by five
percent per year.

Beyond the Treasury Department recommendations, CFA recommends charging a
premium for whatever coverage is available to insurers. CBO appears to favor such a premium
charge. Even insurers have agreed that there is no legitimate argument against such a charge.
Developing and administering a premium payment system is very easy and would require only a
handful of staff.

Any extension of TRIA must be clearly temporary and enacted only for the purpose of
giving the private sector a short time to prepare to handle all terrorism coverage itself.

CFA does not support Secretary Snow’s call for tort reforms to be enacted in conjunction
with TRIA, which would likely harm consumers with legitimate claims. Such changes are also
not justified given the small size of projected liability losses from terrorism, which will all but
disappear if general liability and auto is removed from TRIA coverage, as the Department has
recommended.

By ending TRIA or sharply cutting it back and charging actuarially sound premiums for
the coverage provided, Congress will enable the private sector to grow and manage this
coverage. The charging of accurate, risk-related prices will also enhance mitigation efforts as
policyholders seek ways to achieve discounts from insurers.

The third and least effective choice is the establishment of a longer-term terrorism risk
pool backed by the federal government. Such a pool could be set up by insurers with no federal
involvement if TRIA expires (and we think it is likely that, over time, at least the key risk states,
such as New York, Illinois, California, D.C. and Texas would do so via interstate compact.) Soa
simple solution would be for Congress to authorize that approach and step away.

It is unlikely that Congress can put together a complex risk-pooling bill by January 1,

2006, much less institute such a program. Further, we are concerned that it significantly
increases the risk of a permanent federal presence in the terrorism insurance market and, thus,
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unnecessarily increases taxpayer exposure. We also worry that it may raise many complex
federal/state issues that deserve a separate discussion.

If Congress attempts to create such a pool, there are many requirements that must be
included, such as blocking insurer cherry picking, creating federal regulation to replace any
preempted regulatory requirements, and assuring full actuarial rates are part of the plan.
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON FINANCIAL SERVICES
SUBCOMMITTEE ON CAPITAL MARKETS, INSURANCE AND GOVERNMENT-
SPONSORED ENTERPRISES

JULY 27, 2005

STATEMENT OF JAMES E. MAURIN
ON BEHALF OF
THE COALITION TO INSURE AGAINST TERRORISM

Thank you Chairman Baker and Ranking Member Kanjorski for conducting
today’s hearing on the future of terrorism insurance. I also want to thank Chairman Oxley for his
commitment to bring legislation regarding this issue to the floor of the House of Representatives
in an expedited manner.

My name is James E. Maurin. I am the recent past Chairman of the International
Council of Shopping Centers, and the founder and principal of one of the Gulf South’s largest
commercial real estate companies, Louisiana-based Stirling Properties. I am appearing today on
behalf of the Coalition to Insure Against Terrorism, or CIAT, which includes the United States
Chamber of Commerce and 75 other major trade and business organizations that rely on the
current federal program for access to terrorism insurance for the future of their businesses.

To date, Stirling, with 15 offices and 280 people in Louisiana, Mississippi and
Oklahoma, has developed more than $300 million worth of property, including retail, office and
residential projects. It is also a leading real estate services company in the region; it manages
some 6.2 million square feet of commercial property, about 65 percent of which is retail, and
also provides brokerage and market research services.

The shopping center industry, like many of the members of CIAT, relies on
sophisticated financing models to obtain the capital necessary to keep the retail engine of this
country humming, In 2004, there were 12.5 million retail and real estate leasing, or shopping
center related jobs in the United States and during the first two quarters of 2003, shopping center
industry employment has expanded by 102,000 jobs, accounting for 9.4% of total job growth. In
2004, shopping-center inclined sales accounted for slightly over $2 trillion of retail spending
power or 51.7% of total retail sales, 17% of nominal GDP. By the way, these sales raised
approximately $109 billion in sales tax revenue for state and local governments.

The members of CIAT were pleased to work with the members of this
Subcommittee to help develop and enact the Terrorism Risk Insurance Act of 2002 (TRIA). We
thank the members of this Subcommittee and the full Financial Services Committee for their
continuing leadership in addressing this national problem.

We wish to emphasize the extreme importance of having a new terrorism
insurance backstop in place as far ahead of the current scheduled expiration on December 31,
2005 as possible. As policyholders, our members have already been subject to a variety of "pop-
up exclusions” and "sunset clauses” and other restrictions which the insurance industry has
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begun to impose on renewal of policies running through December 31, 2005." These exclusions
are in anticipation of a possible disappearance of the TRIA backstop. Worse, these exclusions
take effect even if TRIA is renewed or replaced, but the changes to it reduce the backstop
protection to insurers. These gaps, or potential gaps, in coverage will begin to have an effect on
construction lending and debt ratings the later in the year that we go without a replacement
program being in place.

CIAT has strongly and consistently urged Congress to keep a terrorism insurance
program in place for one overriding reason: the private insurance markets cannot and are not yet
able to take on the job on their own. We know this because, as policyholders — the consumers of
insurance — when the current program expires, so does our coverage. We know our coverage
expires because more and more of our insurers tell us so every day, in the form of exclusionary
notices and coverages that extend only to the end of this year. If the private insurance market
was capable of dealing with this issue, it would be preparing to do so now. Unfortunately, we
see no evidence of that occurring. As a result, the crisis that Congress and the Administration
dealt with in 2002 looms again and requires immediate legislative action.

CIAT has supported and encouraged every effort in this Congress to continue a
terrorism insurance program that would provide effective coverage. We expressed support for
the only legislation introduced to date, HR. 1153 and S. 467, which would extend TRIA in
substantially its present form for another two years while setting up a commission to work out
the details of a replacement program. We also have supported this Subcommittee's efforts to
work with the Senate and the Administration to address problems and gaps in the current
program, and are grateful for the commitment of the leaders of this Subcommittee to putting a
new terrorism insurance program in place before the end of this year. The policy imperatives
laid down in the Administration's June 30th letter to Congress also recognize that a new program
may now require some additional features, which makes the task of legislating a new program in
the next few months a real challenge.

' anticipation of TRIA's expiration, Insurance Services Office, Inc. (ISO) has filed three new endorsements with
state insurance commissioners for use with commercial policies with inception dates from January 1, 2005, through
December 31, 2005. These conditional endorsements will supersede other terrorism endorsements or coverages
attached to the policy. They will become effective if any of the following circumstances occur:

s TRIA is not renewed; or

e 2 make-mandatory obligation is not made part of a TRIA extension, and there is:

— an increase in the statutory deductible, which is set at 15 percent for 2005,

- a decrease in the government’s 90 percent reinsurance of the loss in excess of the insurer’s deductible; or

— a redefinition of terrorism within TRIA.

For property policies, the three filed endorsements either exclude terrorism, exclude terrorism if all losses exceed
$25 million, or provide a sub-limit for terrorism. According to Marsh’s Markerwatch: Terrorism Insurance 2005
(July 2005), the ISO property endorsements have been approved in 46 states and in Guam, Puerto Rico, the Virgin
Islands, and Washington, D.C.; have not been approved in Florida, Georgia, and New York; and have been approved
for certified acts only in Texas. Because Florida, Georgia, and New York have not approved the ISO conditional
endorsements, property insurers are offering lower policy limits for accounts with exposures in these states,
particularly for risks in New York City. Again according to Marsh, many insurers have adopted these
endorsements—starting with January 1, 2005, renewals— where it is their intention not to continue terrorism
coverage if TRIA is not extended.
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We do not share the Treasury Report's confidence that the TRIA’s expiration
would likely lead to only a “short-lived adjustment in coverage and pricing.” On the contrary,
we can only repeat our concern that the American economy is already being adversely affected
by the anticipated year-end expiration of TRIA. If we want to avoid a repeat of the near-
paralysis of major construction and interruption of other business activity which we experienced
in 2001-2002 before TRIA was in place, then Congress needs to act well in advance of year-end.
We are also unconvinced, to say the least, that the private insurance and reinsurance industries
are yet able to provide anywhere near adequate coverage or capacity for this peril without some
sort of Federal backstop for the large catastrophic events. Moreover, there is little evidence in
the Treasury Report to suggest that capital markets will respond any more positively — in the
short run — than insurers or reinsurers in terms of filling the void that TRIA would create if not
renewed.

A significant portion of the financing for commercial real estate is achieved
through Commercial Mortgage Backed Securities, often referred to as CMBS. CMBS pool
commercial mortgages and issue bonds that are backed by individual loans. More than $444
billion of loans are pooled in CMBS, representing almost one-fifth of all commercial real estate
mortgages.

CMBS are rated by rating agencies such as Moody’s and Fitch, which is why we
were concerned when each rating agency voiced apprehension regarding the potential effects that
the expiration of TRIA could have on the CMBS market.

When ratings become volatile, bonds lose their attractiveness, existing bonds lose
value, and reserves must be adjusted to reflect the ratings changes, limiting cash flow for
everything from capital for new development to funds for pension benefits.

Pension portfolios are heavily invested in commercial real estate, through
investment in CMBS, real estate investment trusts (REITs) as well as through direct investment.
As of January 2005, $166 billion in assets have been invested by defined benefit pension plans,
with almost $107 billion in real estate equity, which represents an actual piece of ownership.

As many of the members of this esteemed panel will be aware, the public pension
funds from your state are substantially invested in commercial real estate. Some of the pension
funds with substantial commercial real estate investment include CalPERS, the Florida State
Board, New York State Employees and Teachers, Ohio State Teachers and Public Employees,
Pennsylvania State and School Employees, Massachusetts PRIM, Alabama Retirement and
Louisiana Teachers. Should terrorism insurance expire, billions of pension dollars belonging to
workers across this country could be exposed to undue liability.

Having spoken to institutional investors in preparation for this testimony, some
are beginning to take a “wait and see” approach to commercial real estate investment, especially
on properties or projects where obtaining full terrorism coverage would be in doubt in a
degraded market. This wet blanket on capital creation will slow down new development,
economic growth and job creation.
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The uncertainty surrounding the future of federal terrorism insurance is impacting
business today and growth for years to come. [ cannot put a project together in 6 months, my
lead time is 3-4 years at a minimum, but I need to have terrorism insurance in place before I buy
the land and start rezoning, permitting or negotiating with tenants. The markets need certainty
and the effects of this debate and the length it extends could impact the economy years out.

In addition, even with TRIA in place, most businesses have significant gaps in
coverage for potentially catastrophic losses resulting from nuclear, biological, chemical, and
radiological (NBCR) related terrorist attacks. Both the RAND Corporation and the Organization
for Economic Cooperation and Development have issued reports over the last several weeks
stating concerns with the lack of protection against this growing threat. How can we expect the
private marketplace to cover NBCR attacks when they are not even covered with TRIA in place?

As consumers of commercial property and casualty insurance, policyholders are
pleased with the success of TRIA and the terrorism insurance program it instituted. With
virtually no cost to the taxpayer, the terrorism insurance program has worked largely as intended.
1t put the economy back on track after 9-11 and restarted the stalled construction industry putting
some 300,000 people back to work. Since then it has allowed businesses across America to
continue operating and growing, saving countless jobs in the process. Although there are still
some gaps in coverage, TRIA has made terrorism insurance broadly available to all businesses
that want and need this vital coverage.

The TRIA insurance program was intended to be a temporary measure to
“backstop” the market until the private insurance markets could fully assess and price the risk.
Unfortunately, the situation the Nation is in today does not make that possible. Our most senior
government officials tell us that the threat of terrorism remains undiminished. Our Nation has
had a great deal of success at dealing with and deterring terrorist threats over the past three years.
Paradoxically, that success makes it impossible for the government, the insurance industry, or
insurance policyholders like CIAT members to determine where, when, or with what frequency
future terrorist attacks might occur.

The risk of further catastrophic terror attacks appears to be as acute as before.
The recent attacks on our closest ally Britain remind us all of what may happen here. Earlier this
spring CIA Director Porter Goss told the Senate Intelligence Committee that al-Qaeda is intent
on finding ways to circumvent U.S. security enhancements to attack the homeland. He said, "the
terrorist threat to the U.S. in the homeland and abroad endures . . . [i]t may be only a matter of
time before al-Qaeda or other groups attempt to use chemical, biological, radiological or nuclear
weapons.” And FBI Director Robert Mueller expressed concern to the same Committee about
the risk posed by radicalized Muslim converts inside the United States and said that he worries
about a "sleeper operative" who may have been in place for years, awaiting orders to launch an
attack: "I remain very concerned about what we are not seeing," he said.

Not surprisingly the insurance and reinsurance markets have not re-established an
ability to handle this problem alone. Federal Reserve Chairman Alan Greenspan, in his
appearance last week before this Committee, said he has yet to be convinced the private market
alone can adequately insure against the continuing threat of terrorism. Saying terrorism and
geopolitical risk have become enduring features of the global landscape, Chairman Greenspan
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again made clear his view that private insurers alone can't handle the risk of losses resulting from
terrorist attacks: "The type of terrorism that is arising in the context of increasing technologies
which were not available before has created the possibilities of huge losses. And there is no way
for a private system to handle that . . . I don't see how we can avoid the issue of a significant
segment of government-backed reinsurance in this particular area.” In and earlier appearance this
spring, Chairman Greenspan said, “{tlhere are regrettable instances in which markets do not
work, cannot work,” and “I have yet to be convinced” that the terrorism insurance market can be
made to work. Even with the terrorism insurance program in place, the most severe risks cited
by the CIA Director Goss —chemical, biological, radiological and nuclear attacks—are almost
wholly uninsured today, aside from workets’ compensation.

All these factors — the likelihood of future terrorist attacks; our success in
thwarting more attacks to date; the impossibility of assessing where, when, and how terrorist
attacks may occur; and the severe consequences for the economy without the continued
availability of coverage — combine to make it imperative for Congress to act promptly to provide
for the availability of terrorism insurance beyond this year.

We recognize that Congress, the Administration, and stakeholders are now
effectively faced with pursuing two basic options: (1) a short extension, say for two years, of the
TRIA program structure, albeit with some changes which move in the direction of the criteria set
forth in Secretary Snow's June 30" fetter, or (2) developing now a more permanent solution
perhaps in the form of a mutual reinsurance facility (pool) with government bonding or
retrocessional support which could be the vehicle for development of significant private capacity
over time. .

Both approaches have some attraction to us. The short extension legislation
should be relatively simple to negotiate and therefore may provide greater assurance of being
completed in time for year-end renewals — which is our paramount concern. On the other hand,
developing an intermediate private-sector layer of coverage would move us toward a long-term,
market-based solution for a problem which we have every reason to believe will be with us for
years to come. The new structure might also provide more opportunity to address some of the
continuing problems that we have with the TRIA experience, e.g., unavailability of NBCR
coverage, than would a simple extension with higher event-triggers and deductibles.

In creating a successor program under either model, the policyholders of CIAT
request that the Committee keep in mind the following several principles:

First, the program should include a requirement for insurers to “make available”
insurance against the terrorism peril in all lines of commercial insurance to all customers. Such a
requirement is necessary to ensure that property owners and businesses will be able to secure
sufficient terrorism risk coverage to adequately protect their assets and their employees who
work there.

Second, in order to prepare the nation's economic infrastructure for the possibility
of a catastrophic terrorist attack, the insurance program needs to be comprehensive in nature.
Any new program must be designed with the goal of minimizing any exclusions or gaps which
would undercut the whole purpose of the program. In particular, coverage for NCBR acts, as
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well as acts of domestic terrorism, not certified under the current program, should be part of the
private sector solution in exchange for any government backstop.

In addition to these key two points, CIAT believes that there are other aspects of
the rewrite that are important. For example, care needs to be taken to fashion a backstop which
attaches at the appropriate point (establishing the financial responsibility of both insurers and
policyholders, as well as identifying the level of insured losses at which the government’s
participation would be initiated) to adequately protect insurance policyholders, insurance
providers and the federal taxpayer from undue risk tied to a catastrophic terrorism event. Where
and how the attachment point is established for each participant in the overall system will have a
significant impact on the availability and affordability of terrorism insurance coverage.

Moreover, the new program should create a system which is sufficiently flexible
that it allows the private sector to develop over time alternative forms of capacity to cover the
terrorism risk, while still retaining the Federal reinsurance backstop during the life of the
program. These alternatives might include catastrophe bonds, an industry reinsurance pool, or
securitization products in addition to traditional insurance and reinsurance products. This is the
surest way to maximize the development of private risk capacity which someday might be able
to stand alone without the government backstop.

CIAT is committed to working with your Subcommittee and other stakeholders
during the next month on parallel tracks to develop both options, if need be, so that we are in the
best possible position after Labor Day to enact the solution which proves most viable.

We sense an emerging consensus within the Financial Services Committee, and
hopefully the whole of Congress, that a continuation of some Federal backstop is needed at least
in the near-term. For that reason we will not burden the record unduly with further evidence of
the need for this program. However, as an Appendix to this statement ("Five Reasons Why
America Needs a Terrorism Insurance Backstop"), we submit some additional observations
about the unique characteristics of the terrorism risk, the nature of heavily regulated insurance
market, the constraints on reinsurance capacity which went largely unexamined in the Treasury
Study, and details of a range of Federal insurance and backstop programs both historical and
current which may provide useful precedent for a longer term public-private structure.

CONCLUSION

To close, I am not in the insurance business; I am in the commercial and
residential development business. 1 cannot write my own insurance and I cannot decide what
levels of risk or capacity my insurers can undertake and still be responsible to the fiduciary
interests to which they are subject. I am the end-user and as a policyholder I am being squeezed
by both sides in this debate regarding the future of federal terrorism insurance. On one hand,
insurers do not want to take on this seemingly open-ended risk and on the other my investors
cannot absorb that liability of being exposed. At the end of the day, my colleagues and 1 need to
be able to buy terrorism insurance so we can continue to help grow the economies of every
community in this country.
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CIAT is unanimous in its belief that the Federal government must continue to
provide a reinsurance backstop beyond 2005 if we are to avoid major disruptions to the
economy. Indeed, these disruptions are already beginning to occur as major insurers cut off
coverage at year-end in absence of a clear signal from Congress. Only a seamless continuation
of the Federal backstop in some form in the meantime will avoid the more severe economic
impacts, some of which already are emerging with the widespread use of sunset clauses in
current renewal policies.

Chairman Baker, Ranking Member Kanjorski, we at CIAT thank you for holding
this hearing and for giving us the opportunity to testify. We look forward to working with you
and the rest of the Subcommittee on this important subject in the coming weeks.
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APPENDIX

FIVE REASONS WHY AMERICA NEEDS A TERRORISM INSURANCE BACKSTOP
The Unique Nature of the Risk

Terrorism is a man-made risk -- intentional, organized and adaptive. It is unlike
any of the other, usually natural or fortuitous, risks that the insurance industry typically
underwrites, Terrorism is much more akin to war risk, both in its man-made characteristics
(intentional, organized, and adaptive) and its potential for massive, unpredictable destruction.
Experience has shown that war risk insurance is not (and will not be) readily available on most
ordinary commercial property and casualty insurance policies; most such policies carry war-risk
exclusions and have done so for decades. Thus, there is little reason to believe that insurers, or
their reinsurers, will develop any time soon the ability, much less an appetite, to write terrorism
insurance on a wide scale without some government role.

While war-risk exclusions on most policies have been tolerable to insurance
buyers (and their lenders) because the advent of, or at least the proximity to, military operations
is relatively uncommon and generally avoidable, exclusion of terrorism risk from commercial
policies today would be a significant deterrent to economic activity because of uncertainty and
unavoidability of the risk. This is what we saw in the months between the September 11®
attacks and the establishment of the TRIA program. Lack of coverage in those months
significantly impaired economic activity and chilled financial markets and lending sources for
large-scale development, until TRIA created the ability for insurers to fill the gap (or most of it).

There is another reason the current terrorism risk is so difficult for private markets
to handle without some government role. Insurers have few data points (e.g., the attacks on
September 11th) by which to attempt to model the risk. With other potentially large catastrophic
risks such as hurricanes and other natural phenomena, there is significant historical data on past
events which can be used to model the frequency, severity, and locations (or paths) of future
events. This modeling in turn can be overlaid with historical loss data and with policyholder
location or density information to calculate each insurer's maximum probable loss for certain
statistically probable events. With terrorism, however, there is a deficiency of data about
potential attacks.

This deficiency of data is exacerbated by an important additional fact. The
Federal government is the most informed source of information about terrorism risks;
presumably assessing such risks are a primary focus of our national intelligence organizations.
That is, the Federal government may well be in possession of such intelligence or other
information regarding likelihood or nature of future terrorists acts, but it is unlikely that the
government would share such information with the insurance and reinsurance industry as well as
their customers.

Given the unique nature of the risk, the paucity of useful data to model future
events and the controls in place on relevant information concerning terrorism, it is entirely
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understandable that the insurance and reinsurance industries have not yet developed an ability to
underwrite intelligently on their own the complete amount of terrorism insurance necessary for
the U.S. businesses to operate effectively and the U.S. economy to achieve its full potential.

The State of the Insurance Market

In the debate over a terrorism insurance mechanism three years ago, there was
much concern expressed about government intervention in a "free market" of insurance. Free
market principles are a laudable starting point for most economic policy discussions. The
insurance industry, however, is a sector which the courts and legislatures have long recognized
as “affected with the public interest” and therefore subjected to heavy government regulation.
Indeed, it is one of the most pervasively regulated of all industries. Both entry into and exit from
the industry is strictly controlled by government licensing and regulation. While there seems to
be real competition for some of the easy-to-write lines of insurance, both the form of product and
often the price in most lines of property and casualty insurance are subject to state-by-state
regulation (and sometimes Federal creation). The latitude of insurer actions in many aspects of
their business is to a large degree a function of state solvency regulation. It is also an industry
where various government actions (both state and federal) require or encourage the pooling of
certain risks, and where, in many cases such as workers' compensation insurance, the insurable
risk is itself created and defined by government mandate. So, to assume that there is a market
otherwise unaffected by government action or that unfettered market forces will somehow be
prepared to respond to the threat of terrorism in the absence of a federal backstop seems to
ignore the reality of that industry.

The state-by-state nature of insurance regulation and therefore market conditions
means that, in the absence of Federal backstop, availability of coverage and industry response to
a catastrophic event may be quite variable from jurisdiction to jurisdiction. In the event of a
multiple-jurisdiction attack following TRIA’s expiration, the regulatory patchwork could result
in businesses in one location with effective coverage and those in another location without
coverage or with coverage from an insolvent carrier.

This is not to say that there is no role for private capital or entrepreneurial spirit in
this line of the insurance business. TRIA proved that the presence of some form of Federal
backstop enables the private sector to respond in various ways to their customers’ needs (if far
from completely in the case of nuclear, biological, chemical and radiological risk). All of the
responsible studies and reports produced since TRIA was put in place show that the private
insurance and reinsurance sector do not have the capacity to underwrite this risk without the
Federal backstop. Reinsurers this year have available terror-related capacity of only $4 to $6
billion dollars. To provide some context, the World Trade Center attack resulted in insurance
payments exceeding $32 billion. Moreover TRIA does not appear to have "crowded out" the
development of private capacity. To the contrary, all data show that private reinsurance capacity
has not even been able to cover the primary industry's collective deductibles and retention layers
which the TRIA backstop leaves to the private sector. Any thought that reinsurers will commit
additional resources now to terrorism coverage in the absence of a backstop defies logic. More
time, and perhaps a re-thinking of the division of risk between the Federal backstop and the
private sector, is needed in order to better develop private capacity for terrorism coverage.
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One deficiency that we note in the Treasury Study is the apparent failure to
consult professional brokers and especially reinsurance intermediaries. One of the world's largest
brokerage and insurance consulting groups, Willis North America, points out that, on the most
optimistic basis for the perils that reinsurers are most comfortable reinsuring; i.e., property
natural catastrophe, the maximum worldwide reinsurance capacity is no more than $25-30
billion. They go on to argue that surely the worldwide capacity for terrorism reinsurance will be
a subset of this amount — that is, considerable less than the incurred losses from the World Trade
Center attacks, much the potential attacks of the future.

The Proper Role of Government

When terrorists target symbols of a nation's economic, political and military
power, they are attacking the nation as a whole, not just the symbol itself. We need to recognize
that the terrorism risk is different from other types of insurance for other reasons. By its
definition, terrorism is an effort to effect changes in government policy and public attitudes.
Terrorists target places and properties on American soil in an effort to change U.S. government
policy and our behavior as a society. While we may not be able to truly understand the
motivation of such actors, whether it is our way of life or our government policy which they
attack, it does seem that the risk has little to do with the particular policyholders who need
protection. How is a business owner in Baltimore or an insurer in Birmingham expected to cope
with that threat without some role by the government? We look to the Federal government to
protect us from this threat militarily; why not, in some limited way, economically?

Other leading nations on the forefront of the war against terrorism have found it
necessary to adopt national programs to help manage this economic risk. Most involve a mix of
both government and private sector roles. These include government programs in at least the
following countries: the United Kingdom, Germany, France, Spain, South Africa, Austria, and
Israel.  Recently the Government Accountability Office released a report entitled,
"CATASTROPHE RISK: U.S. and European Approaches to Insure Natural Catastrophe and
Terrorism Risk,” which gives a detailed description of the governmental guarantees provided for
terrorism coverage in the first four European countries mentioned above. In every one of these
cases, the program extends beyond the current expiration of TRIA.

A Matter of Fairness

The Federal terrorism insurance backstop does not exist in a vacuum. TRIA was
part of a comprehensive set of policies which comprise the war on terrorism which President
Bush rightly declared after the September 11™ attacks on our country. These in turn fit with
already existing policies, some of which found heightened purpose in the post-9/11 world. The
PATRIOT Act is one example of the new set of actions launched after 9/11. Like TRIA, much
of the PATRIOT Act was originally authorized for three years, and the Administration is now
calling for renewal of those provisions because the war on terrorism is far from complete. Just as
the PATRIOT Act will be re-examined this year in light of three years' experience, we do not
insist that an automatic extension of TRIA is the only appropriate response to the continuing
insurance market failure. However, some Federal insurance backstop mechanism is surely a
necessary component of this continuing war to protect America's economy from these enemies.

10
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An example of a pre-existing government policy which has found new importance
in the post-9/11 world is the Overseas Private Investment Corporation (OPIC). Founded in 1971,
and recently reauthorized through 2007 by Congress, OPIC provides insurance against political
risks — including terrorism — for U.S. businesses’ overseas operations. Currently, OPIC provides
insurance and financing to U.S. investors for projects in approximately 150 developing countries
and emerging markets. Among the most recent projects insured by OPIC are the construction
financing of $250 million for a natural gas pipeline in Israel and a $300 million development of
Egypt's natural gas industry. To take another example, OPIC recently issued long-term
government-backed political risk coverage (including for terrorism and other "political
violence™) for a commercial facility in Uzbekistan. It would be a sad and hard-to-explain irony if
TRIA were to expire this year and no Federal terrorism insurance role was in place within the
U.S. next year, but OPIC continued to provide next year Federally-backed terrorism insurance
for U.S. businesses and facilities abroad. Such a development would mean that American
businesses and facilities just down the street from the Capitol, as well as anywhere else in the
Nation, could be left without sufficient and adequate terrorism insurance, but that, thanks in part
to the Federal government, U.S. businesses doing business outside the U.S., ranging from
operations in Afghanistan to Zimbabwe, would have all the terrorism insurance coverage that
they require.

OPIC is an example of a long-standing program which serves continuing U.S.
foreign policy objectives. To be sure, there are some domestic Federal insurance programs
which deal with long-standing marketplace failures, most notably Federal flood insurance and
some forms of crop insurance. However, there are also examples of Federal insurance programs
which were authorized to deal with immediate and acute problems at the time, which were then
de-commissioned when the emergency subsided. These include the Federal crime insurance and
Federal riot reinsurance programs which were established in response to the insurability
problems arising out of the urban disturbances in the late 1960s. Both of these programs were
administered by the Federal Insurance Administration, an office within FEMA, but were allowed
to expire by the 1980s.

The precedent which perhaps most closely parallels the current case of terrorism
risk is the War Damages Corporation ("WDC") which was authorized by Congress within days
after the December 1941 attack on Pearl Harbor. This government-owned corporation provided
direct war risk coverage to both personal and business property owners throughout the United
States and its overseas possessions for the duration of World War II.  Approximately 8,700,000
polices were issued for property values totaling $117 billion. WDC collected premiums of
approximately $221 million, returning most of this to the U.S Treasury as profit.

WDC conducted its business with remarkable efficiency by authorizing private
insurers to attach the war risk rider to existing multi-peril insurance policies, and working with
representatives of the industry to develop policy forms and pricing guidelines within a matter of
months after its authorization; the first policies were issued effective July 1, 1942. The WDC
premium insurance program was terminated in March 1946 and WDC assets were liquidated
before June 30, 1949, although its capital stock was not returned to the United States Treasury
until the 1950s. Net income of approximately $211 million had been remitted to the Treasury by
1947-48, even after payment of all claims (mostly arising in the Philippines or from the 1944

11
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explosion of the destroyer USS Turner in New York harbor) and after sharing commissions and
profit-incentive payments with private insurance industry which had acted as its agents.

Sunset Clauses in Insurance Policies Are Already Hurting Our Homeland's Economic
Security

The threat of terrorism will be with us for the foreseeable future; in the words of
President Bush, delivered on February 14, 2005, “We must not allow the passage of time or the
illusion of safety to weaken our resolve in this new war.”

If TRIA is allowed to expire, and is not replaced with another form of Federal
backstop, the nation will be more exposed economically than was the case after September 11™,
There will be a scarcity of terrorism insurance and what is available will be at an exorbitant
price. There is no doubt that without a Federal backstop, fewer businesses will have such
terrorism coverage than today with TRIA in place or before 9/11. In fact, the evidence is already
in front of us. Most major insurers already appear to be imposing "sunset" clauses in their
policies being renewed this year. Appendix 1 to this testimony is a selection of the sunset
clauses from many of the largest insurers in the U.S. and globally. All of these documents come
from renewal quotation packages actually received by policyholders or their brokers in recent
weeks. These sunset clauses make it clear that there will be no terrorism coverage under the
policy after 12/31/2005 unless Congress renews TRIA. In some cases, there is no promise to
provide the coverage even if Congress acts ~ presumably the policyholder and insurer will have
to take some action in these cases to restore the coverage if TRIA is renewed between now and
year-end. With each passing week, more and more of these "sunset" disruptions are being built
into the nation's business insurance picture, and more economic effects are being felt. The extent
of the problem is illustrated by Appendix 2, a chart showing the actual results of an April
renewal program of $1 billion of property insurance for a major real estate company with assets
throughout the U.S., which shows substantial holes in its terrorism coverage after December 31
of this year.

Multi-year construction and financial markets which depend on commercial
mortgage-backed securities are being affected adversely by the year-end sunset of terrorism
coverage. Appendix 3 is a chart showing a limited sampling by the Real Estate Board of New
York of construction project in just two areas of the country — metropolitan New York City and
South Florida. In all eighteen projects sampled, the builders' risk insurance either was subject to
a sunset clause, renewal was overdue/delayed, or the policyholder was required to secure
dramatically more expensive stand-alone terrorism cover from a limited market to satisfy lender
requirements.

Aon is the world's second largest insurance brokerage firm. Aon has been
actively tracking the terrorism insurance market and, in particular, TRIA coverage with the
potential expiration of TRIA on December 31. In an update to Aon's 2004 Terrorism Mitigation
& Risk Transfer Overview, based upon first quarter 2005 data, Aon estimates that 80% to 90% of
the available TRIA property insurance capacity will resort to the use of absolute TRIA
exclusions or low sub-limits for top-tier metropolitan areas/target risks effective January 1, 2006.
In short, insurance market behavior during the first quarter 2005 indicates that there will be a
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substantial shortfall in terrorism capacity both for existing properties and for new projects. At
the same time, Aon confirms that lenders are requiring terrorism coverage for the full loan values
or for a stipulated amount within loan covenants — whether or not TRIA is reauthorized. We will
be pleased to provide the Committee with copies of the Aon report when published.

The important commercial mortgage-backed securities (CMBS) marketplace
($444 billion outstanding) is also at risk of credit downgrades. As one prominent publication put
it, "the possibility [of TRIA non-renewal] re-ignites the threat of downgrade for certain CMBS
transactions and has the more macro and ominous potential of reducing property valuations and
the attractiveness of commercial real estate as an investment vehicle. Without TRIA and with
little confidence that reinsurers and primary property and casualty insurers will offer affordable
terrorism coverage without a Federal backstop, it’s highly probably that at least two of the major
rating agencies will place certain CMBS transactions on watch for possible downgrade." The
extension of TRIA would serve to remove a significant credit risk from the CMBS marketplace.
Moreover, it would help the market avoid the ratings volatility experienced from late-2001
through 2002 as it related to terrorism insurance.

This sunset problem not only dampens economic activity now and for as long as
the non-renewal persists, but, in the event of another attack, there will be substantially less
insurance coverage in place — and therefore fewer and less insurance industry payments than
were available for the 9/11 losses. This means, most likely, that — in the absence of a program
like TRIA — the government's costs, one way or the other, following a new event similar in size
to 9/11, would actually be greater than after September 11", Continnation of some form of
Federal backstop which maximizes the involvement of the private insurance and reinsurance
industry is in fact the policy which is best able to encourage economic activity in the near term
while minimizing the government's own exposure in the event of another catastrophic event.

Planning the day before for the day after an attack should be viewed as equally
important to efforts to protect ourselves against such an attack.
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L Introduction

Thank you Chairman Baker and members of the subcommittee for the opportunity
to discuss a very important issue for New York and the nation, the future of terrorism
insurance.

The global war on terror is being fought on many fronts, and rightly so. The
insidious nature of the terrorist enemy today; an enemy with no defined nation, borders,
ideology, or structure; an amorphous enemy whose misguided foot soldiers come from all
walks of life and backgrounds and are recruited from, and reside in, nations around the
globe, require us to develop new defense paradigms to protect our national interests.
These diverse individuals are united only in their hatred toward what we value the most -
our freedom, and their zeal to destroy our way of life, in wanton disregard for the lives of
our citizens and property. While the courageous men and women of the United States
Military protect us from this enemy worldwide, the existence of a federal backstop for
terrorism insurance in the form of The Terrorism Risk Insurance Act of 2002 (TRIA) has
protected our economy from the destabilizing economic effect of the terrorist threat right
here at home.

As vividly demonstrated by the recent cowardly attacks in London and Egypt, the
terrorist threat has in no way subsided and continues to be an immediate and significant
risk to our nation’s physical and economic welibeing. Reminders of this threat are
omnipresent in our daily lives as evidenced by barricaded office buildings in urban
centers, the necessity to search the bags of entrants to our mass transit systems, the
increasing presence of security personnel on our streets, and news headlines about

another bomb explosion or evacuation somewhere grabbing our attention. Just as the



147

-3-

terrorism threat has not subsided, our response to this threat, both physical and economic,
cannot be allowed to diminish or abate.

Given the vital role that TRIA has played in ensuring the affordability and
availability of terrorism insurance in the market, and by extension the overall US
economy, we cannot and should not lower our economic preparedness by allowing TRIA

to expire without an appropriate federal backstop being in place on January 1, 2006.

II. The Post September 11* Market and the Effects of TRIA

In the months following September 1 1", the insurance marketplace experienced
significant disruptions. Coverage for terrorist acts became either unavailable or priced
beyond the reach of businesses. Large businesses and institutional concerns were
compelled to cobble together coverage from various sources in order to reach barely
adequate limits of insurance. Trophy properties and businesses in close proximity to
those properties, particularly in major cities, found it especially difficult to secure
adequate coverage in all lines. Many businesses in the post-September 1 1" market were
faced with the unenviable choice of paying suddenly higher premiums for less coverage
or going without insurance altogether for the terrorist risk. Some insureds were
compelled to consider lowering the amount of insurance they carried in order to afford
the premium increases or engage in other cost-cutting activities such as reevaluating
expansion plans in the works on September 1 1" or reducing employee benefits. Others
adopted the risk management technique of “avoidance” by disengaging themselves from
otherwise economically sound activities that could be subject to the peril of terrorism.

The inability of insureds to satisfy lenders’ "all risk" insurance coverage requirements
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resulted in billions of dollars in stalled construction projects. We also saw a substantial
migration of insurance writings to the excess and surplus lines markets, where rates and
forms are not regulated.

In enacting TRIA, Congress and President Bush took the right step to address
these market conditions. TRIA, as acknowledged in the recent Treasury report on its
effectiveness, has been successful in stabilizing the insurance marketplace. The presence
of this federal backstop has provided an appropriate means for the insurance industry to
make vital terrorism coverage widely available to American businesses. By requiring
insurers through the "make available" mechanism to offer coverage for acts of terrorism
they otherwise might not have offered in the wake of September 11", TRIA brought
certainty and stability to the insurance marketplace. American businesses - both large
and small - have been offered choices they might not otherwise have had and those
businesses that needed the coverage most were able to obtain it. Thus, TRIA worked
exactly as intended by Congress.

If a federal backstop is not in place on January 1, 2006, we may revisit some of
the same market disruptions and economic uncertainties that we faced in the aftermath of
September | 1" especially since the private market currently does not have the means to
appropriately address this exposure. In particular, businesses viewed by insurers as
having a greater risk of terrorism losses, such as those located in America's financial and

commercial centers, may have great difficulty in finding terrorism insurance.



149

1. A Need for Immediate Action

Given the looming expiration of TRIA, the current lack of a free market solution
to the terrorism exposure, and the negative economic consequences that will ensue
without the existence of a federal backstop, both my fellow regulators at the National
Association of Insurance Commissioners and I believe that immediate action must be
taken to ensure that this essential economic protection remains in place without any gap
in coverage. Congress may wish to consider modifications to the existing program that
strike an appropriate balance between protecting taxpayers’ funds and providing
sufficient levels of coverage to ensure the continued availability and affordability of
terrorism coverage. Alternatively, Congress may wish to take a more comprehensive
approach by establishing mechanisms for increasing private market participation coupled
with diminishing federal involvement, recoupment of taxpayers’ expenditures, and
developing dedicated capacity.

Developing a pool of private capital specifically designed to support terrorism
writings will be a crucial component to any long-term solution. Federal participation on
a mega-catastrophe level, however, will also be a necessary piece to any successful long-
term solution. The objective would be to increase the capacity at the private market level
while at the same time limiting federal involvement to truly extreme catastrophic events.
Federal Reserve Board Chairman Greenspan, in his recent testimony before the House
Financial Services Committee, recognized private market limitations with respect to

extreme terrorist events stating that, “...so long as we have terrorism that has the
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capability of a very substantial scope of damage, there is no way you can expect (the)
private insurance system to handle that.”

While industry capacity, measured by the capital and surplus available to insurers
to support their policy writings, has increased over the last few years, there are competing
demands on this resource. It is important to note that, in general, less than half of those
funds are available to support commercial products in all lines of insurance, including
terrorism coverage. Insurers have demonstrated their continued reluctance to expose this
capacity to the terrorism peril in the absence of a backstop by filing conditional terrorism
endorsements with regulators that, in the event that TRIA expires, reinstate terrorism
exclusions and limitations which were in effect after September 11%. If triggered by the
expiration of TRIA, these limitations will greatly reduce the terrorism coverage in the
states that have approved these endorsements. In those states that have rejected these
endorsements - like New York - insurers will have to make the difficult choice of writing
the coverage and accepting the potentially catastrophic terrorism exposure or not writing
itat all. This will leave the insurance marketplace in much the same position that it was

in the post-September 111

and pre-TRIA environment with respect to the availability and
affordability of terrorism coverage. These contingent endorsements also suggest that
there is a need for maintaining the "make available" requirement or similar offer
mechanism in any successor backstop.

The industry’s reluctance to provide coverage for this exposure is also a function
of their inability to accurately price terrorism coverage — a task that will be made all the

more difficult in the absence of some form of backstop. While advances have been made

through modeling to estimate potential losses that may arise as a result of a terrorist
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attack, the frequency of such attacks can not be accurately predicted. Unlike natural
disasters, which are random and where historical data forms the basis to predict future
events, the intentional acts of terrorists are all but impossible to predict with any degree
of accuracy. The challenge of accurately predicting attacks is made more difficult
because terrorism is a shifting threat where the culprits modify their tactics and targets in
response to security and loss mitigation efforts.

Finally, Id like to briefly mention workers compensation coverage which is an
area of particular concern for insurers in the context of industry capacity. A single, mid-
sized employer with 250 employees at one location can represent a potential exposure to
an insurer of tens of billions of dollars in the event of a terrorist attack. Moreover,
insurers cannot utilize exclusions or limitations to reduce this aggregation of risk as they
have done in other commercial lines because state laws do not permit exclusions or
limitations to be applied to workers compensation coverage. One method of treating
aggregation of risk concerns in the workers’ compensation line would be to syndicate
coverage through layering and diversification amongst different entities. Syndication
involves structuring a layered program, vertically and/or horizontally, to cover insureds,
locations, or lines of businesses that present a catastrophic exposure. Each layer of the
syndicated program could be covered by a different entity, including insureds, through

retentions and coinsurance, primary insurers, and reinsurers.
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IV.  Cenclusion

Regardless of whether a short-term or long-term approach is taken with respect to
the terrorism issue, the most important point is that a successor program be in place on
January 1, 2006 to avoid any gaps in coverage. We urge Congress and the
Administration to take the appropriate steps to ensure continuation of this vital economic
protection. Of course, any solution to this issue will require the insurance industry to
assume its appropriate role in the development of a long-awaited, free-market response to
the threat of terrorism.

I stand ready to work with this Committee, Congress, the Administration, my
fellow regulators and the insurance industry in achieving the goal of making terrorism
coverage affordable and available.

Thank you.
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Good morning Chairman Baker, Chairman Oxley, and Members of the subcommittee. Tam
Lawrence Mirel, Commissioner of Insurance, Banking and Securities for the District of
Columbia, The office I hold was created by Congress in 1901 as the federal office of
Superintendent of Insurance for the District of Columbia, and the laws I administer were enacted
by Congress or, since 1974, by the Council of the District of Columbia with the approval of
Congress. Although the District of Columbia is not a state, I have the authority of a state
insurance commissioner and I am a full member of the National Association of Insurance
Commissioners.

I am here today on behalf of the District of Columbia Department of Insurance, Securities and
Banking, and not on behalf of the NAIC. Because Washington, along with New York and a few
other cities, are considered at high risk for terrorism, I have a particular interest in the subject of
this hearing. Decisions made by this Committee and the Congress have a direct impact on the
people who live and work in the District of Columbia.

The enactment by Congress of the Terrorism Risk Insurance Act in 2002 was very important in
stabilizing and calming the international insurance and reinsurance markets which were hit on
9/11 with enormous losses of insured property and lives. The terrorist attacks were unforeseen
and unprecedented in this country, and the insurance industry paid out more than $40 billion in
claims under policies for which no specific premiums for terrorism risk had been collected.
Although claims were paid and companies managed to survive, the industry was stretched to its
breaking point. Had TRIA not been enacted it is very likely that terrorism risk coverage would
have been excluded in the future, or available only at very high prices. While the threatened
impact of a lack of terrorism risk insurance on the construction and real estate industries was
exaggerated, in my view, it was nevertheless cause for concern.

Although the enactment of TRIA was necessary at the time, it is not and was never intended to
be a long-term solution to the problem of insuring against the risk of terrorism. It has many
shortcomings, not least of which is that it unnecessarily substitutes Government guarantees for
private market solutions. At some level the Federal Government must provide a backstop for
terrorism risk losses, but the way TRIA is structured the Government is on the hook too soon and
with too few protections for the taxpayers. With TRIA scheduled to expire in December, now is
the time to fashion something better, something that is permanent, something that maximizes
both the strengths of the private insurance industry and the unique responsibility of the Federal
Government to protect the public.

The issue boils down to capacity. Will there be enough money available to cover losses due to
future terrorist attacks, no matter how large they may be? Will people who pay premiums to
protect themselves from financial disaster due to a terrorist attack be able to collect on the
promises of reimbursement for which they paid? We do not want to see a situation where a
large scale terrorist attack exhausts the reserves set up to pay for those losses, leaving people
without financial relief at the very time they need it the most.

Because terrorism is man-made, it is inherently unpredictable. Natural disasters, even those as
hard to predict as earthquakes or tsunamis, can be actuarially assessed and reserved for. That is
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not true of terrorism risk. Faced with the huge losses caused by the destruction of the World
Trade Center, and the inability to predict when or if a similar or even larger catastrophe could
occur, insurers immediately after 9/11 were reluctant to write coverage for terrorism loss at all.
The bargain made by TRIA is that, in exchange for being required to write insurance against the
risk of loss due to an attack by foreign terrorists, the Federal Government stands ready, under
certain circumstances, to step in and pay the major portion of losses over a certain amount.

There are two shortcomings to this approach. First, the legislation does nothing to promote
growth in the capacity of the private insurance market. On the contrary, the very fact that the
Government is willing to step in when losses exceed a stipulated amount discourages the growth
of private market capacity above that amount.

Second, the risk that the Federal Government will have to make good on its pledge to act as the
insurer of last resort is too high. Fifteen billion in terrorism losses may seem like a high industry
retention level before the Federal guaranty would come into play, but considering the actual
insured losses of more than $40 billion caused by the destruc